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Introduction
This report provides, for what we believe is the first time, a comprehensive quantitative analysis of publicly available
lawsuits and settlements of so-called opt-out securities cases: cases in which at least one putative class member
excludes itself from the class in order to pursue a separate lawsuit against the defendant. We analyzed publicly
available information about the judgments and settlements that resulted from opt-outs from securities class action
settlements reached between 1996 and 2011. 1

Key Findings
•

Out of 1,272 securities class action settlements between January 1, 1996, and December 31, 2011, we identified 38
cases in which at least one plaintiff opted out of the class action settlement and pursued a separate case against the
defendant. We obtained opt-out settlement amount information in 21 of these 38 cases.

•

Plaintiffs are more likely to bring opt-out cases stemming from larger class action settlements: 53 percent of class
actions with class settlements of at least $500 million had at least one related opt-out case, compared with 3 percent
of all class action settlements.

•

Opt-out settlements represented an average of 12.5 percent of the value of the class action settlement, excluding optouts, and a median of 3.8 percent.

•

We identified six cases, the last of which settled in 2006, in which opt-out settlements represented more than
20 percent of the class action settlement value.

•

We found seven cases with opt-out settlements above $10 million, all related to class actions that settled between
November 2004 and November 2007.

•

The most frequently observed opt-out plaintiffs are pension funds, followed by other types of asset management
companies.

•

Based on limited anecdotal evidence, opt-out settlement plaintiffs may succeed in obtaining a larger recovery than
would have been received by remaining part of the class action (although the opt-out plaintiffs may also face higher
proportionate costs, and we have also identified instances where the opt-out plaintiff failed to recover any losses).

The research for this report was conducted jointly by Cornerstone Research and Latham & Watkins.
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Analysis of Opt-Out Cases
The great majority of securities class action cases result in either a dismissal or a settlement, with very few reaching a
trial verdict. 2 After a settlement is agreed upon, potential class members have the ability to opt out of the settlement. 3
Research addressing why plaintiffs opted out of and objected to class action settlements has found that the most
relevant predictor was the dollar amount recovered per class member. 4 Other research has reported that through the
period immediately after the adoption of the Private Securities Litigation Reform Act in 1995, most plaintiffs who
opted out did not do so in order to bring their own lawsuit. 5 More recently, however, studies have found that the
prevalence of opt-out cases—efforts to achieve a larger recovery through settlement or judgment outside of the class—
had increased from this period. 6 Our research builds on this by looking at the prevalence of opt-out cases over time and
analyzing these cases.
We have identified 38 cases in which at least one party from the putative class opted out and filed a separate suit
against the defendant, representing 3 percent of our sample of 1,272 cases. 7 We found no evidence of opt-out cases for
class actions that settled during the first two years of our sample, 1996 and 1997; however, the largest percentage rate
in our data occurred in 1998, with 10 percent of class action settlements having at least one subsequent opt-out case.
Two years, 2002 and 2006, each had the highest number in a given year, six opt-out cases. The table below shows the
number of opt-out cases per year in our analysis.

Number of Securities Opt-Out Cases
1996–2011
Percentage of OptOut Cases to Class
Action Settlements

Class Action
Settlement Year

Number of Class
Action Settlements

Number of
Opt-Out Cases

1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011

1
14
29
65
90
95
111
94
110
119
90
108
97
99
85
65

0
0
3
1
1
2
6
1
5
2
6
2
1
4
4
0

0.0%
0.0%
10.3%
1.5%
1.1%
2.1%
5.4%
1.1%
4.5%
1.7%
6.7%
1.9%
1.0%
4.0%
4.7%
0.0%

Total

1,272

38

3.0%

Source: Bloomberg, Factiva, Law360, PACER, Public Press, SEC Filings, Stanford Law School Securities Class Action Clearinghouse

Settlement Amount
In 21 of the 38 class action settlements with opt-out cases, the settlement or judgment amount for some or all of the optout cases was publicly available. The largest set of opt-out settlements related to a single case was AOL Time
Warner Inc., where the $764 million of opt-out settlements was 30.6 percent of the size of the class action settlement. 8
The largest opt-out settlement amount as a percentage of the class action settlement was Qwest Communications
International Inc., where the $411 million opt-out settlement was 92.4 percent of the final class action settlement. 9
Among cases with information available, the average total opt-out settlements were $85.4 million, or 12.5 percent of
the average class action settlement for these cases. These averages have been heavily skewed by the larger opt-out
settlements, as the median is only $3.9 million, or 3.8 percent of the related class action settlements.
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Prevalence
As class action settlements get larger, the propensity of plaintiffs to bring an opt-out case also increases. While a large
class action settlement does not guarantee opt-out cases, 11 percent of cases with class action settlements over
$20 million and eight of 15 cases with settlements over $500 million had associated opt-out cases. Conversely, for
class action settlements below $20 million, the opt-out case rate was only 0.9 percent. As there was never more than
one class action settlement greater than $500 million per year between 2008 and 2011, this may have driven the
relatively low number of opt-out cases in recent years. Based on our findings, if larger class action settlements are
reached in the future, more opt-out cases may be expected to emerge.

Size
In six cases, ranging from small (Critical Path Inc.’s $17.5 million class action settlement 10) to AOL Time Warner, the
opt-out settlements exceeded 20 percent of the size of the class action settlement. As of the time of this report, all of the
settlements in which the amount paid to opt-outs was greater than 5 percent of the class action settlement took place
prior to 2007.
The largest payments to opt-out plaintiffs we observed occurred in cases settled between October 2004 and December
2007. During this period, seven cases with opt-out settlements over $10 million were identified. The maximum
settlement to class opt-outs identified prior to this period was $6.4 million (settled by defendant Navigant Consulting
Inc. 11), and we did not identify any opt-out settlements greater than $10 million stemming from a class action
settlement after 2007.

Plaintiffs
We obtained information about the identity of plaintiffs in 34 of the 38 opt-out cases in our sample.
•

The most common plaintiffs in opt-out cases are pension funds. Pension funds were present in 16 of these 34 opt-out
cases during 1996 to 2011.

•

Seven of the 19 opt-out cases between 1996 and 2005 involved the Florida State Board of Administration.

•

Mutual funds, hedge funds, and other investment companies were involved in 14 opt-out cases.

•

Fifteen opt-out cases involved individual shareholders who were not identified as former employees or subsidiaries,
and four involved shareholders of companies that were bought by or otherwise affiliated with the defendant.12

Comparison to Class Action Recovery
There was not sufficient information available to compare the recovery as a percentage of alleged losses that the
plaintiffs in the 38 opt-out cases achieved with what those plaintiffs would have achieved had they stayed in the class.
Because the opt-out cases are not class actions requiring court approval to settle, but rather individual lawsuits, there is
much less information available on the settlements. In addition, many of the class action settlements’ records did not
provide information regarding the expected recovery as a percentage of alleged losses, nor final information about what
percentage recovery was ultimately achieved after claims were processed and expenses were deducted.
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Major Opt-Out Cases
This section provides anecdotal information regarding recoveries that opt-out cases achieved related to the class actions
against WorldCom Inc., AOL Time Warner, Qwest Communications International Inc., and Countrywide Financial
Corporation. 13 While to date cases with large opt-out recoveries represent the exception rather than the rule, there is no
mistaking the large impact that opt-outs can have on the total effect of a securities class action case.

WorldCom
In this matter, the law firm of Lerach, Coughlin, Stoia, Geller, Rudman & Robbins represented 65 investors who opted
out of a record $6.2 billion class action settlement in 2005, and instead pursued separate cases. 14, 15 Our research
identified opt-out settlements with various investors totaling $336.3 million, with many additional plaintiffs settling for
confidential amounts. 16

AOL Time Warner
Following the $2.4 billion settlement initially proposed in this matter in 2005, over 100 plaintiffs pursued a total of over
40 opt-out cases. 17 Based on figures reported to the press by opt-out plaintiffs and counsel, these cases settled for a total
of $764 million, obtaining far greater amounts than what plaintiffs would have received had they stayed in the class,
recovering up to 90 percent of investor losses. 18 The state of Alaska received an unusually large settlement—reportedly
50 times more than what would have been received without opting out. This has been attributed primarily to filing in
Alaska, which has favorable state-specific laws involving securities fraud. 19

Qwest Communications
The reported $411 million in total opt-out settlements in this matter exceeded the originally proposed class action
settlement amount of $400 million, and was more than 90 percent of the final settlement of $445 million. 20 The
Colorado Public Employees’ Retirement Association (Colorado PERA) received a settlement reported to be
approximately 38 times the size of what would have been received without opting out. Colorado PERA also stated that
attorney’s fees were 5 percent of the settlement, compared with 15 percent for the class. 21

Countrywide Financial
One of the provisions in this settlement 22 reduced the amount of the class action settlement in order to provide funds for
the defendants to pay settlements or judgments from opt-out cases. The settlement fund was established at
$624 million, paid by Countrywide parent Bank of America Corporation and auditor KPMG LLG. The settlement
agreement provided that the settlement fund would be reduced by the pro-rata share of any opt-outs, capped at
$22.5 million; that amount could only be used to pay for opt-out cases, and if it was not all used the amount would be
returned to the class action settlement fund and distributed to the participating class members. 23 Based on the actual
percentage of opt-outs, the set-aside was expected to reach the cap and provide an amount equal to less than half of the
estimated recovery that the opt-out plaintiffs would have achieved by staying in the class. However, this did not limit
the potential recoveries of the opt-out plaintiffs, many of whom settled for confidential amounts. 24
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Considerations for Opting Out and the Impact on the Class Action
As prior research has noted, one of the main reasons that class action participants elect to opt out and pursue individual
cases is the potential for financial improvement of the outcome. 25 The median recovery rate for class actions is
approximately 3 percent of estimated investor losses, 26 which has been attributed partly to limited monitoring of the
attorneys and a fee structure that incentivizes attorneys to try to settle the case quickly. 27 Further, for cases with larger
estimated total damages, the class recovery rate tends to be smaller. 28 Another possible reason for opting out may be to
bring a lawsuit in state court (such as what occurred in the state of Alaska in AOL Time Warner), which the opt-out
plaintiffs might believe would provide a speedier trial process or a sympathetic local judge and jury pool. 29
The class action related to Marsh & McLennan Companies Inc. 30 shows that just the threat of an opt-out can be a
powerful tool for plaintiffs. In this case, a small group of stockholders initially indicated their intent to opt out of the
settlement, but later agreed to opt in for an additional $25 million payment. 31 The total class settlements for the
securities and related ERISA lawsuits were $435 million, which would have provided a class payment of
approximately $17.4 million to these stockholders absent the threatened opt-out. 32 Because these shareholders did not
opt out of the final settlement, this case is not included in our sample of 38 opt-out cases.
The better recovery hoped for by plaintiffs, however, may not materialize. For instance, following a recent opt-out by
Gabelli Asset Management Inc. from the Vivendi Universal S.A. class action, 33 the judge dismissed the opt-out case on
the ground that the plaintiff did not rely on the alleged misrepresentations and omissions. 34 The class action plaintiffs,
however, won at trial. 35 Because this was a trial verdict and not a settlement, it is not included in our sample of
38 opt-out cases. Likewise, following the $5.6 million Aspen Technology Inc. class action settlement, several plaintiffs
opted out and pursued separate cases. 36 In 2010, almost two years after the class action settlement was distributed, one of
the opt-out cases was dismissed when a judge ruled that the defendants had not committed fraud. 37 In addition to giving up
their share of the class action settlement in order to opt out, the plaintiffs were forced to pay the defendant’s legal fees. 38
There are other potential considerations for the opt-out plaintiff besides the amount of recovery. Because opt-out cases
are smaller, the proportion of attorney’s fees and other expenses (such as expert fees) that plaintiffs have to pay out of
pocket may be higher (although, as noted above in the Qwest Communications settlement, one opt-out plaintiff claims
to have paid a lower percentage attorney fee than the class did). Because legal expenses, such as attorneys’ fees, filing
fees, and discovery and expert expenses, are spread out among fewer plaintiffs than in a class action, individual
plaintiffs may not wish to bring an opt-out case unless their losses are sufficiently deep to justify the subsequent legal
costs. Individual plaintiffs also face a much greater possibility of depositions and discovery than had they simply
remained unnamed class members. Furthermore, if opt-out trials are pursued in state courts, this may have
disadvantages, as these courts may have less experience with securities fraud cases and possibly different rules of
discovery and damages. 39
An increase in opt-out cases could have significant effects on class action settlements, causing them to fail by triggering
blow-out provisions in the class action settlements. These provisions allow the termination or renegotiation of the class
action settlement by the defendant if a large enough portion of the class opts out. In addition, class action settlements
can include governance changes, such as increasing board openness and disclosure, auditing policies, and reviewing
executive compensation. 40 In an opt-out case, however, the role of governance in negotiations may be smaller, thus
potentially lowering the impact of governance changes, and instead increasing the need for cash payments. 41 In addition,
if larger shareholders are expected to opt out of a settlement, defendants may offer less money to settle with the class. 42
This could result in a two-tiered settlement, in which smaller shareholders are significantly disadvantaged. It could also
cause defendants to have less incentive to settle the class actions, and instead increase the likelihood of trials.
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Conclusion
It appears that defendants will need to continue to consider opt-out cases as an issue, especially for large securities
cases, as 53 percent of class actions with settlements above $500 million had opt-out cases. Litigants in securities class
actions should consider the impact of opt-out cases, as these settlements can add additional costs to the class action
settlement. In the average case with an opt-out, an additional 12.5 percent is paid to plaintiffs who opted out, and in six
cases, more than 20 percent was paid to these plaintiffs. One additional factor to consider for the likelihood of opt-out
cases is the portion of shares held by pension funds and other institutional investors, which file a majority of opt-out
cases.
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