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I, CHRISTOPHER P. SEEFER, declare as follows:

1. | am an attorney duly licensed to practice before all of the courts of the State of
California. | am a member of the law firm of Lerach Coughlin Stoia Geller Rudman & Robbins
LLP, one of the counsel of record for plaintiffs in the above-entitled action. | have personal
knowledge of the matters stated herein and, if called upon, I could and would competently testify
thereto.

2. Attached are true and correct copies of the following exhibits:

Exhibit 1: In re LeapFrog Enters., Inc. Sec. Litig., No. C-03-05421 RMW, Order

Granting Motion for Administrative Relief Whether Cases Should Be Related
Pursuant to Civil Local Rules 3-12 and 7-11 and Ordering Plaintiffs to
Publish Notice of Their Amended Complaint Under the PSLRA (N.D. Ca.
July 5, 2005);

Exhibit 2: Miller v. LeapFrog Enters., Inc., et al., No. C-03-05421 RMW, Corrected
Order Consolidating Related Cases, Appointing Cupples and Sullivan as

Lead Plaintiff, and Approving Selection of Lead Counsel (N.D. Cal. Apr. 6,
2005);
Exhibit 3: In re Krispy Kreme Doughnuts, Inc., Sec. Litig., 1:04CV00416, Order

(M.D.N.C. Apr. 20, 2005); and

Exhibit 4: Hevesi v. Merck & Co., No. 04-CV-5866 (SRC), Transcript of Proceedings
(D.N.J. Mar. 21, 2005).

I declare under penalty of perjury under the laws of the State of California that the foregoing

is true and correct. Executed this 15th day of May, 2006, at San Francisco, California.

/s/

CHRISTOPHER P. SEEFER

T:\CasesSF\UT Starcom\DEC00030955.doc

DECL IN SUPPORT OF OPP TO MTN FOR ORD TO REPUBLISH CLASS NOT AND REAPPOINT
LEAD PLAINTIFF - C-04-4908-JW(PVT) -1-
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CERTIFICATE OF SERVICE

I hereby certify that on May 15, 2006, | electronically filed the foregoing with the Clerk of
the Court using the CM/ECF system which will send notification of such filing to the e-mail
addresses denoted on the attached Electronic Mail Notice List, and | hereby certify that | have
mailed the foregoing document or paper via the United States Postal Service to the non-CM/ECF
participants indicated on the attached Manual Notice List.

| further certify that | caused this document to be forwarded to the following designated

Internet site at: http://securities.lerachlaw.com/.

/sl

CHRISTOPHER P. SEEFER

LERACH COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP

100 Pine Street, 26th Floor

San Francisco, CA 94111

Telephone: 415/288-4545

415/288-4534 (fax)

E-mail:ChristopherS@lerachlaw.com
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Mailing Information for a Case 5:04-cv-04908-JW

Electronic Mail Notice List
The following are those who are currently on the list to receive e-mail notices for this case.

o Patricia I. Avery
pavery@wolfpopper.com

e Eric J. Belfi
ebelfi@murrayfrank.com

e Patrick J. Coughlin
patc@lerachlaw.com e_file_sd@Ierachlaw.com;e_file_sf@lerachlaw.com

e STEPHANIE L. DIERINGER, ESQ
sldieringer@hulettharper.com office@hulettharper.com

o Kimberly C. Epstein
kimcor@Ierachlaw.com
e_file_sd@lerachlaw.com;e_file_sf@lerachlaw.com;mariam@]Ierachlaw.com

o Boris Feldman
boris.feldman@wsgr.com ncarvalho@wsgr.com;bhickman@wsgr.com

e Vincent P. Finigan, Jr
vfinigan@morganlewis.com

e Cheryl W. Foung
cfoung@wsgr.com bhickman@wsgr.com

e Lionel Z. Glancy
info@glancylaw.com

e Michael M. Goldberg
info@glancylaw.com

¢ Shirley H. Huang
shirleyh@lerachlaw.com e_file_sd@lerachlaw.com;e_file_sf@Ilerachlaw.com

e Terry T. Johnson
tjohnson@wsgr.com
fgallardo@wsgr.com;mevenson@wsgr.com;cfoung@wsgr.com;calendar@wsgr.com

e Amanda Lenore Kosowsky
amanda.kosowsky@cwt.com

e Michael John Lawson
michael.lawson@morganlewis.com rluke@morganlewis.com

https://ecf.cand.uscourts.gov/cgi-bin/MailList.pl?692852721187634-L 701 0-1 5/15/2006
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e William S. Lerach
e_file_sd@lerachlaw.com e_file_sf@lerachlaw.com

e Elizabeth P. Lin
elin@milbergweiss.com crosete@milbergweiss.com

e Gregory A Markel
gregory.markel@cwt.com

o Rachele R. Rickert
rickert@whafh.com

e Darren J. Robbins
e_file_sd@lerachlaw.com e_file_sf@lerachlaw.com

e Amie Danielle Rooney
rooneya@sullcrom.com

e Robert A. Sacks
sacksr@sullcrom.com

o Christopher Paul Seefer
chriss@lerachlaw.com
e_file_sd@lerachlaw.com;e_file sf@lerachlaw.com;KiyokoF@Ilerachlaw.com

o Ronit Setton
ronit.setton@cwt.com

e Bahram Seyedin-Noor
bnoor@wsgr.com rlustan@wsgr.com

e Sylvia Sum
sylvias@Ilerachlaw.com e_file_sd@lerachlaw.com;e_file_sf@Ilerachlaw.com

e Olga A. Tkachenko
otkachenko@wsgr.com aerickson@wsgr.com

e Jason de Bretteville
debrettevillej@sullcrom.com powelllj@sullcrom.com

Manual Notice List

The following is the list of attorneys who are not on the list to receive e-mail notices for this case (who
therefore require manual noticing). You may wish to use your mouse to select and copy this list into
your word processing program in order to create notices or labels for these recipients.

Paul T. Curley

Murray Frank & Sailer LLP
275 Madison Avenue

Suite 801

https://ecf.cand.uscourts.gov/cgi-bin/MailList.pl?692852721187634-L 701 0-1 5/15/2006
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New York, NY 10016

Philip H. Gordon
Gordon Law Offices
623 West Hays

Boise, ID 83702-5512

Christopher J. Keller

Goodkind Labaton Rudoff & Sucharow LLP
100 Park Avenue

New York, NY 10017

Dale MacDiarmid

Glancy Binkow & Goldberg LLP

1801 Avenue of the Stars, Suite 311
Los Angeles, CA 90067

Ronit Sutton®s

Cadwalader, Wickersham & Taft LLP
One World Financial Center

New York, NY 10281
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E-FILED on 7/5/05

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

In re LEAPFROG ENTERPRISES, INC. No. C-03-05421 RMW
SECURITIESLITIGATION
ORDER GRANTING MOTION FOR
ADMINISTRATIVE RELIEF WHETHER
CASES SHOULD BE RELATED PURSUANT
TO CIVIL LOCAL RULES 3-12 AND 7-11
AND ORDERING PLAINTIFFSTO PUBLISH
NOTICE OF THEIR AMENDED
COMPLAINT UNDER THE PSLRA

[Re Docket No. 111]

This Document Rdlates To:
ALL ACTIONS.

William Sullivan and Alice Cupples ("the Cupples Movants') arelead plaintiffsin In re LeapFrog
Enterprises Securities, Inc. Litigation ("LeapFrog"), pending before the court. The Parnassus Fund and
the Parnassus Equity Fund ("Parnassus’) are lead plaintiffsin a securities class action against LegpFrog
Enterprises pending in the San Francisco Divison of the Northern Didtrict of Cdifornia ("Parnassus’). The
Cupples Movants seek an order relating the two cases. Parnassus opposes the motion. The parties also
disoute whether, if the court relates the cases, it must re-visit the selection of alead plaintiff under the
ORDER GRANTING MOTION FOR ADMINISTRATIVE RELIEF WHETHER CASESSHOULD BE RELATED PURSUANT TO
CIVIL LOCAL RULES 3-12 AND 7-11 AND ORDERING PLAINTIFFS TO PUBLISH NOTICE OF THEIR AMENDED

COMPLAINT UNDER THE PSLRA—C-04-05421 RMW
DOH
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Private Securities Litigation Reform Act ("PSLRA"), 15 U.S.C.A. 8§ 78u-4(a). For the reasons st forth
below, the court relates the cases and requires the Cupples Movants to republish notice for anew lead
plantiff selection process.

I. BACKGROUND

The court heard ord argument on lead plaintiff selection in four related and consolidated class
actionsin LeapFrog on March 19, 2004. The complaints aleged that LegpFrog made mideading
statements about sales and market share. Collectively, the cases dleged a class period between July 24,
2003 and February 10, 2004. While the lead plaintiff motions were under submission, LegpFrog dlegedly
made more fase claims, causing its stock price to drop in March and October 2004. On April 6, 2005 the
court named the Cupples Movants lead plaintiffs.

On April 25, 2005 Parnassus filed an action in the San Francisco Divison against LegpFrog on
behalf of purchasers of LeapFrog securities between February 11, 2004 and October 18, 2004. The
Parnassus complaint aleges that LegpFrog fasdy claimed to have remedied deficiencies with its supply
chainand IT system. On June 17, 2005 the Cupples Movants filed an amended complaint thet allegesa
class period between July 24, 2003 and October 18, 2004. The amended complaint includes new
alegations about LegpFrog's supply chain and IT system.

[I. ANALYSS

A. Whether the Court Should Relate the Cases

Loca Rule 3-12 alows courts to relate matters where they (1) "concern subgtantialy the same
parties, property, transaction or event” and (2) "[i]t appears likely that there will be an unduly burdensome
duplication of labor and expense or conflicting resultsif the cases are conducted before different judges.”
Here, the amended LeapFrog complaint completely overlapswith Parnassus complaint. Both namethe
same defendants, make smilar factua alegations, and seek redress for violation of the same sections of the
Securities and Exchange Act. In addition, the LeapFrog amended complaint's class period encompasses
the Parnassus complaint's class period: the latter is February 11, 2004 through October 18, 2004, the
former is July 24, 2003 through October 18, 2004. It would be unfair to LeapFrog to requireit to defend

ORDER GRANTING MOTION FORADMINISTRATIVE RELIEF WHETHER CASESSHOULD BERELATED PURSUANT TO
CIVIL LOCAL RULES 3-12 AND 7-11 AND ORDERING PLAINTIFFS TO PUBLISH NOTICE OF THEIR AMENDED
COMPLAINT UNDER THE PSLRA—C-04-05421 RMW

DOH
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amilar lawsuits in two Divisons of the same court a the sametime. Thus, the court orders the cases
related.
B. Whether the Court Should Revisit Lead Plaintiff Selection
The PSLRA egtablishes a comprehengve scheme for sdecting lead plaintiffsin securities class
actions:
(i) In generd
Not later than 20 days &fter the date onwhichthe complaint isfiled, the plaintiff or plantiffs
shdl cause to be published, in a widdy circulated nationa business-oriented publication
or wire sarvice, a notice advising members of the purported plaintiff class—
M 'O(Id the gendency of the action, the claims asserted therein, and the purported class
period; an
(11 that, not later than 60 days after the date onwhichthe noticeis published, any member
of the purported class may move the court to serve aslead plaintiff of the purported class.
(i) Multiple actions
If more than one action onbehdf of a class assarting substantialy the same damor daims
arisng under this chapter isfiled, only the plantiff or plaintiffsin the fir filed action shdl
be required to cause notice to be published in accordance with clause (i).
(iif) Additiona notices may be required under Federd rulesNotice required under clause

(i) sndl be in addition to any notice required pursuant to the Federal Rules of Civil
Procedure.

15 U.S.C. § 78u-4(3a)(3)(A)

The Cupples Movants argue that "[c]ourts have routingly rejected the notion that amending aclass
action complaint to extend the class period and aleging additiona new facts thet are closely related to
those aleged for the origind class perio[d] . . . provides ajudtification to revigt the lead plaintiff contest.”
Mot. at 4:3-5 (emphasisin origind). The Cupples Movants cite In re Rite Aid Corp. Sec. Litig., 1999
U.S. Dist LEXIS 19753 a *4 (E.D. Pa. 1999), Lax v. First Merchs. Acceptance Corp., 1997 U.S. Digt.
LEXIS 12432 at *15 (N.D. 11l 1997), Greenberg v. Bear Stearns & Co., 80 F. Supp. 2d 65, 69 (E.D.
N.Y. 2000), In re Krispy Kreme Doughnuts, Inc. Sec. Litig., Case No. 1:04CV 00416, dip op. (M.D.
N.C. 2005) and comments from oral argument in Hevesi v. Merck & Co., No. 04-CV-5866 (SRC) (D.
N.J. Mar. 21, 2005) for support.

However, Rite Aid, Lax, Greenberg, and Krispy Kreme stand only for the sensible proposition
that minor amendments to complaints or differences between complaints in related cases do not warrant

republication or revisting the lead plaintiff contest. See Rite Aid, 1999 U.S. Dist. LEX1S 19753 at *4

ORDER GRANTING MOTION FORADMINISTRATIVE RELIEF WHETHER CASESSHOULD BERELATED PURSUANT TO
CIVIL LOCAL RULES 3-12 AND 7-11 AND ORDERING PLAINTIFFS TO PUBLISH NOTICE OF THEIR AMENDED
COMPLAINT UNDER THE PSLRA—C-04-05421 RMW
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("[t]he only materid distinction cited by plaintiff . . . between its complaint and the complaint in the [related
cases| isthat of the class period); Lax, 1997 U.S. Dist. LEXIS 12432 at * 13-* 14 ("the complaints were
based on substantially the same the same claims, despite that they dleged different class periods);
Greenberg, 80 F. Supp. 2d a 69 (merely amending a complaint to add additiona defendant does not
require new lead plaintiff contest); Krispy Kreme, Case No. 1:04CV 00416 at *3-* 7 (refusing to sever
consolidated actions or to revigt the lead plaintiff contest when the operative complaint "includes the same
alegations regarding press releases, SEC filings, and insder transactions' as the moving party's complaint).

Here, conversaly, the Cupples Movants amended complaint vastly expands their origina
complaint. Indeed, the Cupples Movants twenty-one page origina complaint aleged that defendants made
rosy statements about LeapFrog's financia outlook when, in fact, retailers were not placing an expected
number of orders and the company stood to lose ground to a competitor's product. Complaint at 1 39-
44. The consolidated class period spanned about sx months. 1d. a 1. The Cupples Movants one
hundred and thirty-five page amended complaint includes new alegations about LegpFrog's distribution and
supply chain and aleges a class period of fifteen months. Amended Complaint at 1 1, 44-111. Unlikethe
amended complaints in the Cupples Movants authority, the amended complaint here draméticaly dtersthe
contours of the lawsuit.

Teamsters Local 445 Freight Division Pension Fund v. Bombardier, Inc., 2005 WL 1322721
(SD. N.Y. 2005) ison point. Inthat case, plantiffsinitidly filed aclass action defining aclass of dl
purchasers of defendant's 2000-A Certificates between January 7, 2000 and May 6, 2004. Plaintiffs then
amended their complaint to include purchasers of severd other Certificates and enlarged the class period by

! From what the court can divine from the transcript in Hevesi, the issue there was whether
extring ¢ events subsequent to lead plaintiff selection—Merck’s pulling Vioxx from the
market—necessitated reconsidering who best represented the class. Heves Transcript at 14, 46-53. The
party who sought to be belatedly named lead plaintiff apparently did not do so "in atimely manner.” 1d. at
50. Here, conversdly, there was no way for Parnassus to move to be gppointed lead plaintiff in LeapFrog
because Parnassus class period fell completely outsde that of LeapFrog. Accordingly, the concerns of
endless rounds of new lead plaintiff selection that caused the court in Heves to declineto revist the lead
plantiff issue are not present here.

ORDER GRANTING MOTION FORADMINISTRATIVE RELIEF WHETHER CASESSHOULD BERELATED PURSUANT TO
CIVIL LOCAL RULES 3-12 AND 7-11 AND ORDERING PLAINTIFFS TO PUBLISH NOTICE OF THEIR AMENDED
COMPLAINT UNDER THE PSLRA—C-04-05421 RMW
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about seven months. 1d. a *1. The court held that the policy considerations undergirding the PSLRA
mandated that plaintiffs re-publish notice and proceed through the lead plaintiff selection process again:
It isentirdy possible that other well-qudified lead plaintiffs would have moved had they
been notified thet they were potential class members. [1] Allowing plaintiffsin this case
to proceed without publishing a new notice reflecting thar additional clams would
potentidly excdude qudified movants from the lead plaintiff salection process. Although
appointment is certainly easier—and thus more efficient—when thereis only one movart,
it Is contrary to the spirit of the PSLRA to achieve that efficiency by faling to notify
potentid movantsof ther rights. Where membership of aclassis substantialy expanded
by the filing of an amended complaint that addsnew dams, fairnessdictates that those new
ass membersought to be informed of the existence of pending dams that may affect ther
rights
Id. at *2-*3; see also In re Select Comfort Corp. Sec. Litig., 2000 U.S. Dist. LEXIS 22697 at *22 (D.
Minn. 2000) (republication necessary where lead plaintiffs amended complaint to "add new claims and new
dlegations’). Jugt asin Teamsters, where the court required new notice after a substantially amended
complaint to ensure that the best plaintiff for the its new class period and new dlegations represented the
class, the new claims and new scope of the Cupples Movants amended complaint necessitates new notice
and lead plaintiff selection. The fact that Parnassus clams to be an inditutiond investor with losses of over
$10 million, while the Cupples Movants are individuas with aleged losses of only approximately $36,000
reinforces the conclusion that Parnassus may be better-suited to represent the class under the amended
LeapFrog complaint. Thus, the Cupples Movants must give notice of their amended complaint in

accordance with the PSLRA.

ORDER GRANTING MOTION FORADMINISTRATIVE RELIEF WHETHER CASESSHOULD BERELATED PURSUANT TO
CIVIL LOCAL RULES 3-12 AND 7-11 AND ORDERING PLAINTIFFS TO PUBLISH NOTICE OF THEIR AMENDED
COMPLAINT UNDER THE PSLRA—C-04-05421 RMW
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1. ORDER
1 The court orders the LeapFrog and Parnassus cases related.

2. The Cupples Movants must republish notice in accordance with the PSLRA.

DATED: 7/5/05 /9 Ronad M. Whyte

RONALD M. WHYTE
United States Didtrict Judge

ORDER GRANTING MOTION FORADMINISTRATIVE RELIEF WHETHER CASESSHOULD BERELATED PURSUANT TO
CIVIL LOCAL RULES 3-12 AND 7-11 AND ORDERING PLAINTIFFS TO PUBLISH NOTICE OF THEIR AMENDED

COMPLAINT UNDER THE PSLRA—C-04-05421 RMW
DOH
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Notice of thisdocument has been electronically sent to:
Counsd for Plaintiffs:

Patrick J. Coughlin patc@mwbhl.com

Darren J. Robbins e file sd@lerachlaw.com
Gwendolyn R. Giblin ggiblin@gbcdaw.com

Marc S. Henzdl mhenzel 182@aol.com
William S. Lerach billl @lerachlaw.com

Kimberly C. Epgtein kimcor @l erachlaw.com

Luke O Brooks lukeb@mwbhl.com
Christopher Paul Seefer chriss@mwbhl.com

Solomon B. Cera scera@gbcd aw.com

David Avi Rosenfed drosenfd d@gdler-rudman.com
Laurence D. King Iking@kaplanfox.com

Counsd for Defendants;

Danid W. Turbow dturbow@wsgr.com
KassraPowell Nassiri  knassiri@wsgr.com

Counsel for Movants:

Michadl M. Goldberg  info@glancylaw.com
Darren J. Check dcheck @sbclass aw.com
LindaM. Fong Ifong@kaplanfox.com

Counsd for Third Party Plaintiff:
Christopher Heffdfinger cheffdfinger@bermanesg.com

Counsd are responsible for distributing copies of this document to co-counsd that have not registered for
e-filing under the court's CM/ECF program.

Dated: 7/5/05 DOH
Chambers of Judge Whyte

ORDER GRANTING MOTION FORADMINISTRATIVE RELIEF WHETHER CASESSHOULD BERELATED PURSUANT TO
CIVIL LOCAL RULES 3-12 AND 7-11 AND ORDERING PLAINTIFFS TO PUBLISH NOTICE OF THEIR AMENDED
COMPLAINT UNDER THE PSLRA—C-04-05421 RMW
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E-FILED on ___ 4/6/05

IN THE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

JERRY MILLER, On Behdf of Himsdf and Al
Others Smilarly Situated,

Rlaintiff,
V.

LEAPFROG ENTERPRISES, INC., TIMOTHY
M. BENDER, JAMESP. CURLY, MARK B.
FLOWERS, THOMAS J. KALINSKE,
ROBERT W. LALLY, JAMESL.
MARGGRAFF, PAUL A. RIOUX, and
MICHAEL C. WOOD

Defendants.

No. C-03-05421 RMW
C-03-5481 RMW
C-03-5486 RMW
C-03-5593 RMW

CORRECTED ORDER CONSOLIDATING
RELATED CASES, APPOINTING CUPPLES
AND SULLIVAN ASLEAD PLAINTIFF,
AND APPROVING SELECTION OF LEAD
COUNSEL

[Re: Docket Nos. 7, 19, 20, 28 & 39 (C-03-
5421; 6 & 9 (C-03-5481); 6 & 9 (C-03-5486);
and 7 & 10 (C-03-5593)]

Arlene Medlyn ("Medlyn"); Anaytic Financid Solutions, Inc. ("Anaytic"); Alice Cupples and

William Sullivan ("Cupples Movants'); and Carol Well, Robert Retke, Kirk Sdleme and Lawrence Hecox,

and Ted Hicks ("Hicks Movants') move for consolidation of related cases, gppointment of lead plaintiff and

approval of selection of lead counsdl. The motion was heard on March 19, 2004. Thereafter, on

November 16, 2004 Analytic withdrew its request to be appointed lead counsdl. For the reasons set forth

below, the court: (1) grants the motion for consolidation of related cases; (2) appoints Cupples Movants as

lead plaintiff; and (3) approves Cupples Movants sdection of lead counsdl.

SELECTION OF LEAD COUNSEL
C-03-05421 RMW
JTH

ORDERCONSOLIDATINGRELATED CASES, APPOINTING CUPPLESMOVANTSASLEAD PLAINTIFF,ANDAPPROVING
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I. BACKGROUND

LespFrog Enterprises, Inc. ("LegpFrog") is a Delaware corporation with its principa executive
officesin Emeryville, Cdifornia LespFrog designs, develops and markets technol ogy-based educationa
productsto retail outlets and schools. During the class period from July 24, 2003 through February 10,
2004, defendants dlegedly falled to disclose thet retail orders were less than LeapFrog had forecast. Itis
further dleged that LegpFrog knew that its third quarter 2003 projections would not be met because retall
customers orders were less than expected, and some retail customers had delayed shipment until the fourth
quarter of 2003. On October 21, 2003 LegpFrog announced that its third quarter 2003 projections had
not been met. Am. Compl. at 7-8. Plaintiffs contend that as aresult, LespFrog's stock fell 25% to close at
$34.89 per share on October 22, 2003; LeapFrog's stock had sold for $46.54 per share on the previous
day.

After the close of the market on February 10, 2004, LespFrog released its financia resultsfor the
fourth quarter and fiscd year 2003. Plaintiff aleges that this disclosure reveded that LegpFrog failed to
meet analysts consensus earnings estimates and experienced a significant increase in accounts receivable.
Id. a 2. On February 11, 2004 LeapFrog's shares dropped from $30.40 per share to $27 per share, on
volume of nearly 6.3 million shares. Id. at 9.

Faintiff Jerry Miller filed an initid acomplaint on December 2, 2003 and an amended complaint on
February 18, 2004, as Miller v. LeapFrog Enter., Inc. et al., C-03-05421. The amended complaint set
forth afederd securities class action on behaf of purchasers of publicly traded LegpFrog securities, aleging
fdse and mideading satements, a fraudulent scheme, fase financia reporting and insider trading.

A notice of thisfirst complaint by Miller was published on December 10, 2003. Four sets of
movants made motions to consolidate the action and for gppointment aslead plaintiff. Medlyn claims $581
in damages; Anaytic claims $143,752 in damages, Cupples Movants claim $35,950 in damages, and
Hicks Movantsinitialy claimed $30,457 in damages.

The Hicks Movants made an amended motion for gppointment of lead plaintiff on February 18,
2004. The amended motion sought to add Ted Hicksto the Hicks Movants. Hicks Movants assert that
since the Amended Complaint expanded the class period and added insider trading claims, Mr. Hicks
ORDERCONSOLIDATINGRELATED CASES, APPOINTING CUPPLESMOVANTSASLEAD PLAINTIFF, ANDAPPROVING
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should be added to represent the expanded class. Hicks Am. Mot. for Appointment of Lead PI. ("Hicks
Mot.") a 2; Hicks Reply a 3. Mr. Hick's claim for damages of $998,375 increases the Hicks Movants
damage clams to $1,028,832.

Hicks Movants subsequently filed an opposition to the other movants motions to be agppointed lead
plaintiffs, arguing that they had the largest financid interest in the case. The Cupples Movants, Analytic and
the Hicks Movants filed replies each arguing for gppointment as lead plaintiff. The Cupples Movants and
Analytic argue that the Hicks Movants cannot add Mr. Hicks because the statutory time requirement
expired before he was added.

Three additional securities class action lawsuits were brought againgt LegpFrog, including Weill v.
LeapFrog Enter., Inc., et al., C-03-05481 (RMW) on December 4, 2003; Abramsv. LeapFrog
Enter., Inc., et al., C-03-05486 (RMW) on December 4, 2003; and Ornelas v. LeapFrog Enter., Inc.
et al., C-03-05593 (RMW) on December 12, 2003. Each of these actions alleges clams for violations of
the Exchange Act and Securities and Exchange Commission (SEC) Rule 10b-5 on behdf of investors who
purchased or otherwise acquired LeapFrog common stock during the class period. Cupples Mot. for
Appointment of Lead F. ("Cupples Mot.") a 3. All movants seek consolidation of the related cases.
Defendants agree that the four complaints are gppropriate for consolidation pursuant to Fed. R. Civ. P.
42(a). Def.'s Resp. to Mot. for Consolidation at 5. They disagree over who should be appointed lead
plaintiff.

[I. ANALYSIS

Section 21D of the Securities Exchange Act of 1934, amended by the Private Securities Litigation
Reform Act of 1995 ("PSLRA"), establishes procedures that govern the agppointment of lead plaintiffs. 15
U.S.C. § 78u-4(a)(3)(B). Through athree step process, the PSLRA provides a presumption that the most
"adequate plaintiff" to serve aslead plaintiff is the "person or group of persons’ that:

gaa) has either filed the complaint or made amotion in response to a notice;
bb) in the determination of the court, has the largest financid interest in the
relief sought by the class; and (cc) otherwise satisfiestherequirementsof Rule

23 of the Federa Rules of Civil Procedure. 15 USC. 8§
78u-4(@)(3)(B)(ii)(1)-

ORDERCONSOL IDATINGRELATED CASES, APPOINTING CUPPLESMOVANTSASLEAD PLAINTIFF, ANDAPPROVING
SELECTION OF LEAD COUNSEL

C-03-05421 RMW

JTH 3




© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

03ascbH64cev064208RNMYW Dboammeaniid08 FHddDBAI66Z2065 PRggehdlihs

The most adequate plaintiff is selected as the lead plaintiff to oversee class actions brought under the federa
security laws. In re Cavanaugh, 306 F.3d 726, 729-30 (9th Cir. 2002).

The selection process begins once the first plaintiff files an action and publicizes the pendency of the
action, the claims made and the purported class period. 15 U.S.C. 8 78u-4(8)(3)(A). Noticeis published
to inform the dlass members of their right to file amotion for appointment of lead plaintiff.* All motions must
befiled "not later than 60 days after the date on which the notice is published.” 15U.S.C. §
78u-4(3)(A)(i)(I1). The PSLRA isunequivoca and alows for no exceptions. Inre Telxon Corp. Sec.
Litig., 67 F. Supp. 2d 803, 818 (N.D. Ohio 1999); see Ferrari v. Gisch, 225 F.R.D. 599, 603
(C.D.C4l. 2004). "The plain language of the atute precludes consideration of afinancid loss asserted for
thefirg time in acomplaint, or any other pleading, for that matter, filed after the sixty (60) day window has
closed.” 1d. (emphassin origind). The obvious intent of these provisonsisto ensure thet the lead plaintiff
IS appointed at the earliest possible time and to expedite the lead plaintiff process. Telxon, 67 F.Supp 2d
at 818-819. Thus, filing the complaint or atimely motion is the threshold requirement to serve as lead
plantiff.

The second determining factor requires choosing the "one who has the greatest financid stakein the
outcome of the case.” Cavanaugh, 306 F.3d a 729. The court "must compare the financid stakes of the
various plaintiffs and determine which one has the mogt to gain from the lawsuit” through "accounting
methods that are both rationally and consistently applied.? 1d. at 730. Upon determining the movant with

! Paintiff must publish natice to the class within 20 days after the initid action isfiled. 15
U.S.C. 8 78u-4(3)(3)(A)(i)(D).

2 Despite the proposition that courts rgject impermissible aggregations designed only to
inflate the movant group’ s financid losses, Congress was primarily concerned with preventing overly large
and unorganized classes being controlled by lawyers. In re Network Associates, Inc., Securities
Litigation, 76 F.Supp. 2d 1017, 1022-1024 (N.D. Cal. 1999).

In determining which pr for lead plaintiff status in a securities fraud class action satifies the
datutory requirement that it have the largest financid interest in relief, the court isto consder (1) the
number of shares purchased during the class period, (2) the number of net shares purchased during the
class period, (3) the total net funds expended during the class period, and (4) the approximate |osses
suffered during the class period. 15 U.S.C. § 78u- 4(a)(3)(B)(|||)(I) The opposing movants do not dispute
each others financid interestsin relief on these grounds.
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the largest financid interet, the court "must then focus its attention on that plaintiff and determine ... whether
he satisfies the requirements of Rule 23(a).” 1d.

In addition, the Exchange Act requires thet, & the outset of the litigation, the lead plaintiffs must aso
"otherwise satisf[y] the requirements of Rule 23 of the Federal Rules of Civil Procedure” 15 U.S.C. 8§
78u-4(a)(3)(B)(iii)(I)(cc). Rule 23(a) requires satisfaction of four factors to serve as a class representative:

(1) the classis so numerous that joinder of dl membersisimpracticable; (2)

there are questions of law or fact common to the class, (3) the claims or

defenses ot the representative parties are typica of the claims or defenses of

the class, and (4) the representative partieswill fairly and adequately protect

the interests of the class.
Fed. R. Civ. P. 23(a). The typicdity and adequacy requirements of Rule 23 are the main focus of step
three of the PSLRA. See Cavanaugh, 306 F.3d at 730. Examination of the remaining requirements are
deferred until the lead plaintiff moves for class certification. Thetest of typicdity "is whether other members
have the same or smilar injury, whether the action is based on conduct which is not unique to the named
plaintiffs, and whether other class members have been injured by the same course of conduct.” Hanon v.
Dataproducts Corp., 976 F.2d 497, 508 (9th Cir. 1992) (citing Schwartz v. Harp, 108 F.R.D. 279, 282
(C.D. C4l. 1985)). The adequacy requirement is met if there are no conflicts between the representative
and classinterests and the representative's attorneys are quaified, experienced and generaly able to
conduct thelitigation. Fed. R. Civ. Pro. 23(a)(4); Staton v. Boeing Co., 327 F.3d 938, 957 (9th Cir.
2003). The plaintiff with the largest financia stake in the controversy that satidfies the typicaity and
adequacy requirementsis presumed to be the most adequate plaintiff. Cavanaugh, 306 F.3d at 730.

Thethird step of the processisto "give other plaintiffs an opportunity to rebut the presumptive lead
plaintiff's showing that it satisfies Rule 23's typicdity and adequacy requirements” 15U.S.C. 8
78u-4(8)(3)(B)(iii)(I1); Cavanaugh, 306 F.3d. The presumption of adequacy "may be rebutted only upon
proof ... that the presumptively most adequate plaintiff" does not satisfy the adequacy or typicality
requirements of Rule 23. 15 U.S.C. 8 78u-4(a)(3)(B)(iii)(I1); Cavanaugh, 306 F.3d at 729 n. 2.

If the presumptive lead plaintiff does not meet the typicdity or adequacy requirement, the court
determines whether the plaintiff with the next highest sake in the litigation has made a prima facie showing
of typicality and adequacy. Cavanaugh, 306 F.3d at 731. "If s, it must declare that plaintiff the
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presumptive lead plaintiff and repeeat step three of the process by giving other plaintiffs an opportunity to
rebut that showing. This process must be repesated sequentialy until &l challenges have been exhausted.”
Id.

A. Timing of Motion

Andytic, Cupples Movants and Medlyn filed their motions for gppointment of leed plaintiff within
the aixty day time limit. Although the Hicks Movants timdly filed an initid motion, they subsequently invite
the court to alow an amended motion to add Ted Hicks as lead plaintiff. With this addition, the Hicks
Movants would have the largest financid interest in the outcome of the case. "The plain language of the
gatute precludes consderation of afinancia loss asserted for the firgt timein acomplaint, or any other
pleading, for that matter, filed after the sixty (60) day window has closed.” Telxon Corp., 67 F. Supp. 2d
at 818 (did not alow addition of membersto perspective lead plaintiff group after the sixty day time
restriction expired, even though the amended complaint was filed after the expiration of the time limit)
(emphadsin origind). Allowing potentid lead plaintiffs to "manipulate the Sze of their financid loss
would[,] by enlarging the class period or adding additiona personsto a'group’ in supplemental pleadings ...
effectively render the drict time lines set forth in the PSLRA meaningless, and would nullify Congress
attempit to expedite the lead plaintiff gpprova process.” Id.

The Hicks Movants argue there was just cause for adding Mr. Hicks after the sixty day time limit.
They assert that Mr. Hicks could not quaify as alead plaintiff under the origind complaint because he
bought stock after the original class period of July 24, 2003 to October 21, 2003. However, because the
amended complaint expanded the origina period to July 24, 2003 to February 10, 2004, the new class
period then gave Mr. Hicks standing to bring suit. Therefore, the Hicks Movants argue that the amended
motion for lead plaintiff, which adds Mr. Hicks to the Hicks Movants, should be permitted due to Mr.
Hicks circumstances.

Thedgtudionin Texlon is materidly smilar to the case a hand. Just asin this case, an amended
complaint, which expanded the class period, wasfiled &fter the Sixty day time limit. See Texlon Corp., 67
F. Supp. 2d a 806. A potentid lead plaintiff amended its previoudy filed motion for appointment of lead
plaintiff on the basis of losses dlegedly suffered during the expanded class period, which would have given
ORDERCONSOLIDATINGRELATED CASES, APPOINTING CUPPLESMOVANTSASLEAD PLAINTIFF, ANDAPPROVING
SELECTION OF LEAD COUNSEL

C-03-05421 RMW
JTH 6




© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

03ascb964cev064208RNMYW Dboummeaniid08 FHdddDBAI662065 PRgge8hbdfihs

that movant the largest amount in controversy. 1d. The amended motion was filed after the Sixty day time
limit. 1d. Despite the movant's good moatives, the Texlon court denied the movants request to add on the
additional amount. The court explained that
[tlhe motives of the [movant], however, are irrdevant to the fact that
supplementationis not contempl ated by the PSLRA,, and do not dter the fact
that supplementationafter the expirationof thesixty (60) day period would not
ectvely iy e ime S ety provied diaan, o
Id. at 819.

The court finds the reasoning in Texlon applicable to the case at hand.® Although the Hicks
Movants motives are to add alead plaintiff that could not move under the origina complaint, any motives
are likewise irrdevant to the PSLRA’ s drict time requirement. Thus, the court declines the Hicks Movants
request to consider Mr. Hicks as alead plaintiff, which puts Hicks Movants financia interest to $30,457 a
stake.

B. Financial Interest in the Controversy

"[T]he Reform Act providesin categoricad termsthat the only basis on which a court may compare
plaintiffs competing to serve as lead is the Sze of ther financid stake in the controversy.” Cavanaugh, 306
F.3d a 732 (emphasisin origind). The Cupples Movants have the largest financid interest of the two
remaining contestants. Therefore, they are appointed lead plaintiff. Their choice of counsd is appropriate
and approved.

1. ORDER

A. Motion to Consolidate Related Cases

1 Thefollowing actions pending in the Norther Didtrict are, until further order of this court,
consolidated for all purposes pursuant to Rule 42(a) of the Federd Rules of Civil Procedure before the

Honorable Ronald M. Whyte: Miller v. LeapFrog Enter., Inc., et al., C-03-05421 (RMW), Welll v.

3 The Hicks Movants cite an unpublished case, Schulman v. Lumenis, Ltd., which dlowed
lead plaintiffs to amend their motion for gppointment after the sixty day time limit because they hed
previoudy timely filed amotion. 2003 U.S. Dist. LEXIS 10348 at *15-16 (S.D.N.Y . June 2003).
However, asthisis an unpublished case, the court will follow Texlon’s broad proposition of requiring strict
timelimits
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LeapFrog Enter., Inc., et al., C-03-05481 (RMW); Abramsv. LeapFrog Enter., Inc., et al.,
C-03-05486 (RMW); and Ornelasv. LeapFrog Enter., Inc. et al., C-03-05593 (RMW).

2. These actions shdl be referred to herein as the "Consolidated Actions” This Order shall
apply to the Consolidated Actions and to each case that is subsequently filed in this court or transferred to
this court that relates to the same subject matter asin the Consolidated Actions:

a The short caption of the Consolidated Actions shall be "In re LegpFrog
Enterprises, Inc. Securities Litigation." Any other action now pending or heregfter filed in this Digtrict asa
class action on behalf of acquirers of LeapFrog Enterprises, Inc. between July 24, 2003 through February
10, 2004, inclusive, which arises out of the same facts as dleged in the Consolidated Actions, shal be
consolidated for dl purposes as soon asit is brought to the court's attention.

b. All rdated actions that are subsequently filed in, or transferred to, this Digtrict
shall be consolidated into this action for pretria purposes. This Order shdl apply to every such related
action, absent order of the Court. A party that objects to such consolidation, or to any
other provison of this Order, mugt file an gpplication for rdief from this Order within thirty (30) days after
the date on which a copy of the Order is mailed to the party's counsdl.

C. This Order is entered without prejudice to the rights of any party to apply for
severance of any claim or action, for good cause shown.

d. The docket in Civil Action No. C-03-05421(RMW) shdl congtitute the Master
Docket for this action.

e Every pleading filed in the consolidated action shal bear the following caption:

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

In re LEAPFROG ENTERPRISES, INC,, No. C-03-05421 (RMW)
SECURITIESLITIGATION And Related Cases

CLASSACTION

This Document Relates to:
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f. A Master Docket and a Magter File are hereby established for the
Consolidated Actions under Master File No. C-03-05421 (RMW). When a pleading is intended to be
applicable to al actions to which this Order is applicable, the words " All Actions' shal gppear immediately
after the words "This Document Relates To:" in the caption set out above. When a pleading is intended to
be applicable only to some, but not dl, of such actions, the court's docket number for each individua action
to which the paper is intended to be gpplicable and the last name of the plaintiff in such action shal appear
immediately after the words "This Document Relates To:", the docket number for each individua action to
which the document gpplies, dong with the last name of the firg-listed plaintiff in said action (e.g., "No.
C-03-05421 (RMW) (Miller))."
0. When apleading isfiled and the caption shows that it is to be applicable to Al
Actions" the Clerk shdl file such pleading in the Master File and note such filing in the Master Docket. No
further copies need be filed or docket entries made. When apleading isfiled and the caption shows thet it
isto be applicable to fewer than dl of the Consolidated Actions, the Clerk need file such pleading only in
the Master File but, nonetheless, shall note such filing in both the Master Docket and in the docket of each
such action.
h. When a case that relates to the subject matter of the Consolidated Actionsis
heresfter filed in this court or transferred here from another court, the Clerk of the court shall:
1 place acopy of this Order in the separate file for such action;
2. mail a copy of the Order of assgnment to counsd for plaintiffs and to
counsd for defendants in the Consolidated Actions;
3. mail to the atorneys for the plaintiff(s) and to any new defendant(s) in the
newly filed or transferred action a copy of this Order; and
4. make an appropriate entry in the Master Docket.
I. The court requests the assstance of counsd in calling to the attention of the Clerk
of this court the filing or trandfer of any case that might properly be consolidated as apart of Inre
LeapFrog Enterprises, Inc. Securities Litigation.

ORDERCONSOL IDATINGRELATED CASES, APPOINTING CUPPLESMOVANTSASLEAD PLAINTIFF, ANDAPPROVING
SELECTION OF LEAD COUNSEL

C-03-05421 RMW

JTH 9




© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

Daaecb9)64cev064208RNMY Dboammeahnild308 FHddB4I662065 PRggell®moihs

J- Lead plaintiff shall serve upon defendants a sngle, consolidated, amended class
action complaint (the "Complant”). The Complaint shal be served within thirty (30) days of the entry of an
Order appointing lead plaintiff and lead counsd for plaintiffs and the class, or such other time as may be
mutually agreed by the parties. The Complaint shall supersede dl existing complaintsin the actions. No
defendant is required to answer, move, or otherwise respond to any of the initid complantsfiled in the
Action. Defendants shdl answer, move, or otherwise respond to the Complaint within thirty (30) days after
its service on them, or such other time as may be mutualy agreed upon by the parties. 1n the event that
defendants move to dismiss the Complaint, plaintiffs shal have thirty (30) days or such other time as may be
mutually agreed upon by the parties to oppose such motion and defendants shal have thirty (30) days from
the date of service of the oppostion to reply.

K. This Order shdl apply to each case subsequently filed in this court or transferred to
this court, unless a party objecting to the consolidation of such case or to any other provision of this Order
files, within thirty (30) days after the date upon which a copy of this Order is mailed to counsd for such
party, an application for relief from this Order or any provison herein and this court deems it appropriate to
grant such gpplication.

B. Motion to Appoint Lead Plaintiff and Approval of Lead Counsd

1 Alice Cupples and William Sullivan are appointed as lead plaintiff for the putative class and
any subsequently consolidated or related action to represent the interests of the putative class.

2. Lead plaintiffs selection of lead counsd for the putative class is hereby approved. Patrick
J. Coughlin and Christopher Seefer of the law firm of Lerach Coughlin Stoia Geller Rudman & Robbins
LLP are gppointed lead counsa pursuant to 821D(a)(3)(B)(Vv) of the Exchange Act.

3. Co-Lead counsd shdl have authority to spesk for dl plaintiffs and putative class members
in al maters regarding the litigation including, but not limited to, pretria proceedings, motion practice, trid,
and settlement, and shdl make dl work assgnments in such a manner asto facilitate the orderly and
efficient prosecution of thislitigation and to avoid duplicative or unproductive effort. Additiondly, co-lead
counsd shdl have the following responghilities:
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a to brief and argue motions and file opposing briefsin proceedings initiated by other
parties,

b. to initiate and conduct discovery proceedings, including, but not limited to, the
preparation of discovery materials and discussons or negotiations concerning discovery issues;

C. to direct and coordinate the examination of witnesses in depositions and on ord
interrogatories;

d. to act as spokespersons at court conferences and hearings,

e. to delegate respongbilities for specific tasks to other counsd in a manner to assure
that pretrid preparation for the plaintiffsis conducted effectively, efficiently, and economicaly;

f. to consult with and cal meetings of plaintiffs counsd when they deem it
appropriate;

0. to consult with and employ experts,

h. to negotiate with and enter into agreements with defendants counsdl with respect
to settlement and other matters,

I. to coordinate this action with any related state or Federa court proceeding that
involves issues amilar to those raised in this consolidated action in order to avoid unnecessary duplication,
expense, and effort;

j- to conduct al pretrid, trid, and pogt-tria proceedings; and

K. to perform such other duties as they deem necessary, or as may be expressy
authorized by further order of the court.

3. Co-Lead counsdl shall be responsible for coordinating al activities and appearances on
behdf of the putative class and for disseminating notices and orders of this court.

4. No motion, gpplication or request for discovery shal be served or filed, or other pretria
proceedings initiated, on behalf of lead plaintiff, except through co-lead counsd.

5. All notices, proposed orders, pleadings, motions, discovery, and memoranda shal be
served upon co-lead counsdl by overnight mail service, telecopy, or hand delivery.
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6. Co-Lead counsd for the putative class shdl be available and responsible for
communications to and from the court. Co-Lead counsdl shadl be responsible for the creation and
maintenance of amaster sarvice lig of al parties and their respective counsd.

7. Defendants counsdl may rely upon al agreements made with co-lead counsd.

8. This Order shdl gpply to each case subsequently filed in this court or transferred to this
court, unless a party objecting to the consolidation of such case or to any other provision of this Order files
within thirty (30) days after the date upon which a copy of this Order is mailed to counsd for such party, an
application for relief from this Order or any provison herein and this court deems it gppropriete to grant
such goplication.

C. Pleadings and Motions

1 Defendants are not required to respond to the complaint in any action
consolidated into this action, other than the consolidated complaint or acomplaint designated as
the operative complaint.

2. Lead Plaintiff shall file a consolidated complaint within thirty (30) days after
filing the order desgnating the Lead Plaintiff unless otherwise agreed upon by the parties. The
consolidated complaint shal be the operative complaint and shal supersede dl complantsfiled
in any of the actions consolidated herein.

3. Defendants shall respond to the consolidated complaint within thirty (30) days
after service, unless otherwise agreed upon by the parties. If defendants file any motions
directed at the consolidated complaint, the opposition and reply briefs shal be filed within thirty
(30) days, of that response, unless otherwise agreed upon by the parties.

4. The parties shdl serve dl papers on each other by hand, by overnight delivery, or
(by prior agreement) by facsmile, unless otherwise agreed upon by the parties. Notwithstanding
the foregoing, defendants may serve plaintiffs counsd, other than Lead Plaintiff's Counsd, by
firgt-class mail, unless otherwise agreed upon by the parties.

5. Paintiffs shdl file amotion for dass certification within thirty (30) days after
sarvice of the consolidated complaint. Counsel shal propose to the court a mutually agreeable
ORDERCONSOLIDATINGRELATED CASES, APPOINTING CUPPLESMOVANTSASLEAD PLAINTIFF, ANDAPPROVING
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schedule for class certification discovery and for briefing and hearing of such motion.

D. Discovery

1 The following definitions shall presumptively apply in dl discovery issued in this
action:

a Communication. The term "communication” means the tranamittal of
information (in the form of facts, ideas, inquiries or otherwise).

b. Document. The term "document” is defined to be synonymous in meaning
and equd in scope to the usage of thistermin Fed R. Civ. P. 34(a). A draft or non-identica copy isa
separate document within the meaning of thisterm.

C. Identify (with respect to persons). When referring to a person, "to identify"
meansto give, to the extent known, the person's full name, present or last known address, and
when referring to anaturd person, additiondly, the present or last known place of employment.
Once a person has been identified in accordance with this subparagraph, only the name of that
person need be listed in response to subsequent discovery requesting the identification of that
person.

d. Identify (with respect to documents). When referring to documents, "to
identify” meansto give, to the extent known, the (i) type of document; (ii) genera subject
matter; (iii) date of the document; and (iv) author(s), addressee(s) and recipient(s).

e. Parties. The terms "plaintiff" and "defendant” as well asaparty'sfull or
abbreviated name or a pronoun referring to a party mean the party and, where applicable, its
officers, directors, employees, partners, corporate parent, subsidiaries or affiliates. This
definition is not intended to impose a discovery obligation on any person who is not a party to
the litigation.

f. Person. The term "person” is defined as any natural person or any business,
lega or governmenta entity or association.

o} Concerning. The term "concerning” means relaing to, referring to,

describing, evidencing or condtituting.

SELECTION OF LEAD COUNSEL
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h. The following rules of construction gpply to dl discovery requests:
I. All/each. Theterms"d|" and "each”" shdl be consirued as al and each.
. And/or. The connectives"and" and "or" shdl be consgtrued ather
digunctively or conjunctively as necessary to bring within the scope of the discovery request dl
responses that might otherwise be construed to be outside of its scope.
I Number. The use of the singular form of any word includes the plura and vice
versa,

2. All partieswill comply with 15 U.S.C. § 78u-4(C)(i).

DATED: 4/6/05 /9 Ronald M. Whyte

RONALD M. WHYTE
United States Didtrict Judge

SELECTION OF LEAD COUNSEL
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Notice of thisdocument has been electronically sent to:
Counsdl for Defendant:
Danid W. Turbow dturbow@wsgr.com
Kassra Powell Nassiri knassiri @wsgr.com
Counsd for Plaintiff:
Michael M. Goldberg info@glancylaw.com
Darren J. Check dcheck@shclasdaw.com
Laurence D. King Iking@kaplanfox.com
LindaM. Fong Ifong@kaplanfox.com
Petrick J. Coughlin patc@mwbhl.com
Darren J. Robbins drobbins@mwbhl.com
William S. Lerach billl @mwbhl.com
Kimberly C. Epstein kimcor@mwbhl.com
Luke O. Brooks lukeb@mwbhl.com
Dated: __ 4/6/05 /s/ DOH
Chambers of Judge Whyte

ORDERCONSOLIDATINGRELATED CASES, APPOINTING CUPPLESMOVANTSASLEAD PLAINTIFF,ANDAPPROVING
SELECTION OF LEAD COUNSEL
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

L1 1e Krispy Kreme Doughnuts,
Inc., Securities Litigation

This Document Relates To:

)
)
}
)
)
___________ ) 1:04Cv00416
)
)
)
ALL ACTIONS )
)

Pending before this court is Plaintiff Bond Nichols’ Moticn
to Sever. On January 14, 2005, Nichels filed an acticn cn kehalf
of himself and all others similarly situated against Krispy Kreme
Doughnuts, Inc. (“Krispy Kreme”), Scott Livengood, and Michael
Phalen, alleging violations of the securities laws during the
period from May 7, 2004, through January 4, 2005 (previously No,.
1:05CV42) ., Specifically, Nichols alleges violations of Sections
10b-5 and 20(a) of the Securities Exchange Act of 1934, as
amended, 15 U.5.C. §% 78j(b) and 78t(a), and Rule 10b-%
promulgated under § 10(b) of the Act, 17 C.F.R. § 24C.10b-%. On
February 3, the court consolidated Nichols’ action with Eastside

Investors v. Krispy Kreme Doughnuts, Tnc., 1:04Cv416 (filed May

12, 2004) (the “Conscolidated Action”), pursuant to its order of

June 14, 2004, that all similar actions filed after that date



should be consclidated. The Consclidated Action makes the same
claims against more defendants and covers the period from January
24, 2003, through January 4, 2005. (First Am. Class Action
Compl. Violation Fed. Secs. Laws at 1.) Nichols timely filed an
opposition to the February 3 order with his pending motion.

Shortly after filing his complaint and in compliance with
statutory requirements, Nichels sent press releases tc a national
business-oriented wire service describing his lawsuit and
alerting potential class members that they had 60 days within
which to move the court for appointment as lead plaintiff. 1In
response to this notice, two parties or groups have requested to
serve as lead plaintiff({s) in Nichols’ action: (1) Akre Capital
Management, L.L.C. (“Akre Capital”) and (2) Privatinvest Bank AG,
Lawrence D. Carrico, Tecdd Snider, Joseph P, Greenan, and Leonard
Willig (the "“Privatinvest Bank AG Group”). Additicnally, PACE
Industry Unicn-Management Pension Fund filed a notice with the
court, seeking to preserve its right to move the court for
appointment as lead plaintiff should the court decide tc sever
Nichols’ action.

Rule 42 of the Federal Rules of Civil Procedure provides
that "[w]lhen actions invelving a common question of law or fact
are pending before the court, . . . it may order all the actions
consolidated[,] and it may make such orders concerning

proceedings therein as may tend to avold unnecessary costs or



delay.” Fed. R. Civ. P. 42(a). A district court has "“broad
discretion” tc consolidate cases pending before it. A/S J.

Ludwig Mowinckles Rederi v. Tidewater Constr. Co., 559 F.2d 228,

933 (4th Cir. 1977). The “critical question” for a district
court in reviewing a mction to sever a consolidated action 1is

whether the specific risks of prejudice and possible
confusion [are] overborne by the risk of inceonsistent
adjudicaticns of common factual and legal issues, the
burden on parties, witnesses and available judicial
resources posed by multiple lawsuits, the length of
time required to conclude multiple suits as against a
single cone, and the relative expense to all concerned
of the single-trial, multiple-trial alternatives.

Arnold v. Eastern Air lLines, Inc., ©81 F.2d 186, 193 (4th Cir.

1982), superseded, 712 F.2d 899, 906-07 (4th Cir. 19832) (en banc)

(reversing, in part, the judgment of the panel based on the facts
and circumstances of the case, but citing with approval to the
panel’s descripticn of the balancing test).

Nichols’ arguments in suppcrt ¢f severing his action involve
allegaticns of prejudice and conflicts of interest arising out of
the preocedural history of the complaints filed in the
Consolidated Action. In the Consolidated Action, the court
appointed in October 2004 a grcoup of investors to serve as Lead
Plaintiffs, and in November set a deadline for filing a
consolidated complaint. (See Order of Oct. 6, 2004 at 3-4;
Stipulation & Order Setting Deadlines Filing Consol. Compl. &
Mot. Dismiss & Setting Briefing Schedule at 1.) On December 14,

Lead Plaintiffs timely filed a Cecnsclidated Class Action



Complaint for Violation of the Federal Securities Laws (“CCAC"}
that included within the “class pericd” only events through May
6, 2004. The CCAC included subsequent events occurring through
November 22, 2004, in a section titled “Post-Class Period Events
and Admissions.” On January 21, 2005, Lead Plaintiffs filed a
stipulation in which the parties agreed that in light of

Il Tead Plaintiffs would amend

subsequently discovered information,
the CCAC and the parties would adjust their briefing schedule
regarding a motion to dismiss. (See Stipulaticon Re-Setting
Deadlines Filing Consol. Compl. & Mot. Dismiss & Setting Briefing
Schedule at 1-2.) This First Amended Class Action Complaint for
Violation of the Federal Securities Laws (“FACAC”)} was timely
filed on February 15, 2005, and extends the class period through
January 4, 2005.

Plaintiff Nichols contends that when Lead Plaintiffs filed
the CCAC in December with a class pericd through May 6, 2004,
this evidenced their refusal to include investors injured after
May €& within their putative class, relegating their injuries to

the status of non-redressable “post-class period events.” (Mem.

Law Opp’n Consol. & Supp. Mot. Sever or, Alternative Supp.

! This new information stemmed largely from Krispy Kreme’s

notice to the SEC on December 13, 2004, that it would delay
filing its 10-Q report for the quarter ending October 31, 2004,
and its press release of January 4, 2005, announcing that it
would restate financial information for several quarters and
fiscal year 2004.



Separate Representation KKD IT Class at 8.) 1In addition, Nichols
contends that the FACAC was an “about-face at the eleventh hour”
and “lawyer-driven realignment,” and is evidence of Lead
Plaintiffs’ “maneuvering” to absorb the class Nichols seeks to
represent. (Id.) ©Nichols also argues that Lead Plaintiffs and
their counsel might appear to have divided loyalties, i.e., their
multiple complaints could show that their first allegiance lies
with investors injured prior to May 6, 2004, and this
“irreconcilable conflict of interest” should be avoided by
allowing investors injured after May %, 2004, to have separate
representation. {(Id. at 10.)

The court finds that Nichcls’ assertions of prejudice and
conflicts of interest are withceout merit. Lead Plaintiffs filed
the CCAC upon order of the court and, although they did not
extend the class period, they included new information within the
new complaint. Subsequent to this filing and on learning still
more information relevant to their claims, they promptly and
properly secured the agreement of Defendants to amend their
complaint and update the briefing schedule for a motion to
dismiss. This course of action does not evidence any divided
loyalties or conflict of interest. ©On the contrary, Lead
Plaintiffs appear to be diligently pursuing c<laims on behalf of
all shareholders who may have been injured by purported

violations of the securities laws allegedly committed by



Defendants, while simultaneocusly proceeding in an expeditious and
efficient manner by seeking Defendants’ agreement when possible.
Akre Capital has also opposed consolidation and moved to
sever Nichols’ action. Akre Capital argues that because Nichols’
complaint focuses on financial statements, while the Consolidated
Action focuses on the company’s announcements regarding sales
projections and its actions of closing stores and divesting a
subsidiary, this differing focus could create a conflict of
interest. (Mot. Akre Capital Mgmt. Sever, Appointment Lead Pl.,
& Approval Selection Lead Counsel Class Persons Who Purchased
Secs. Krispy Kreme Doughnuts, Inc., During Period May 7, 2004-
January 4, 2005, or, Alternative, Appointment Co-Lead Pl. &
Appointment Counsel as Co-Lead Counsel, Class Persons Who
Purchased Secs. of Krispy Kreme Doughnuts, Inc. During Period
January 24, 2003-January 4, 2005 at 6-7.) The court finds Akre
Capital’s arguments to also be without merit. Nichels’ complaint
includes allegations of false and misleading statements in press
releases and SEC filings regarding the 2004 fiscal year, but it
also includes allegations of false and misleading statements
surrounding purported insider transactions that occurred pricor to
May 2004. The FACAC includes the same allegations regarding
press releases, SEC filings, and insider transactions as Nichols’

complaint, along with more detail surrounding those events.



Thus, it appears that the complaints involve the same facts and
are not distinct.

Both Nichols and Akre Capital also move, in the alternative,
for appointment as co-lead plaintiff in the Consolidated Action.
The only difference between Lead Plaintiffs and Akre Capital and
Nichols is that Lead Plaintiffs purchased Krispy Kreme securities
on or before May 7, 2004, while Akre Capital and Nichols
purchased® the company’s securities after May 7, 2004. On this
date, Krispy Kreme issued a press release that discussed its
future earnings and related actions i1t would be taking in the
following weeks. On that same day, the company’s share price
fell significantly. This event does not appear to change the
nature cof the claims brought against Defendants, ncr deoes it lead
to distinct pleading or discovery requirements for Lead
Plaintiffs as opposed to later-injured plaintiffs. Rather, it
appears to be the first date Defendants changed their positicn on
the company and its potential, and was, therefore, the first sign
that federal securities violations may have occurred. The fact

that alleged viclations continued and additiconal evidence of

a

* The Privatinvest Bank AG Group has alleged that Akre
Capital did not purchase any Krispy Kreme securities, but rather

only made purchases on behalf of a mutual fund. {Mem. Law Opp’'n
Competing Lead Pl. Filings & Further Supp. Mot. Appointment Lead
Pls. & Approval Selection Lead Counsel at 5.) Because the court

will not sever Nichols’ action and will deny all requests for
appointment of co-lead plaintiffs, it need not address this issue
at this time.



wrongdoing came to light after this time, or that still more such
evidence may be discovered, does not change the nature of the
allegations sufficient to warrant appeinting additional lead
plaintiffs.

Therefore,

IT IS ORDERED that Plaintiff Bond Nichols’ Motion to Sever
[59] is DENIED;

IT IS FURTHER ORDERED that the Mction cf Akre Capital
Management, L.L.C., to Sever, for Its Appointment as Lead
Plaintiff, and for Approval of Its Selection of Lead Counsel for
the Class of Persons Who Purchased Securities of Krispy Kreme
Doughnuts, Inc. During the Period from May 7, 2004 through
January 4, 2005, or, in the Alternative, for Its Appointment as
Co-Lead Plaintiff and for Appointment of Its Counsel as Co-Lead
Counsel, for the Class of Persons Who Purchased Securities of
Krispy Kreme Doughnuts, Inc. During the Period from January 24,
2003 through January 4, 2005 [78] is DENIED. Akre Capital’s
request for oral argument is also DENIED;

IT IS FURTHER ORDERED that Privatinvest Bank AG, Lawrence D.
Carrico, Tedd Snider, Joseph P. Greenan, and Lecnard Willig’s
Notice of Motion for Appointment of Lead Plaintiffs and Lead
Counsel [81] is DENIED;

IT IS FURTHER ORDERED that PACE Industry Union-Management

Pensicon Fund’s Notice of Motion and Intent to File a Motion to be



Appointed Lead Plaintiff Pursuant to § 21D of the Private

Securities Litigation Refcrm Act of 1995 [84] is MOOT.

This the (_jgt)l day of April 2005.

(gﬂited States District Judge
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1 UNITED STATES DISTRICT COURT
" DISTRICT OF NEW JERSEY ’
2 © CIVIL ACTION NO. 04-CV-5866 {(SRC)

ALAN G. HEVESI, COMPTROLLER OF
4. THE STATE OF NEW YORK, AS
"~ ADMINISTRATIVE HEAD OF THE NEW

- 5 YORK STATE AND LOCAL RETIREMENT

SYSTEMS AND AS TRUSTEE OF THE
6 NEW YORK STATE COMMON
RETIREMENT FUND, individually
7 and on behalf of all others
-similarly situated,
8 i
Plaintiff,
9
vs.
10 '
MERCK & CO., INC., KENNETH C.
11 FRAZIER, RAYMOND V. GILMARTIN,
RICHARD C. HENRIQUES, PETER S.
12 KIM, ALISE S. REICIN, EDWARD M.
SCOLNICK, MARY M. MCDONALD and
13 JUDY C. LEWENT,

14 Defendants.

15 - March 21, 2005
» Trenton, New Jersey
16

17 BEF ORE: HONORABLE STANLEY R. CHESLER, USDJ

-,

18
.19 Pursuant to Section 753 Title 28 United States Code, the

: following transcript is certified to be an accurate record
20 as taken stenographically in the above-entitled proceedings.

21
JACQUELINE KASHMER
22 Official Court Reporter
23 _ . .
o JACQUELINE KASHMER, C.S.R., C.R.R.
24 OFFICIAL COURT REPORTER
P. 0. Box 12
25 : Pittstown, NJ 08867
(609) 656-2595
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STEPHEN D. OESTREICH, ESQ.,
ROBERT N. CAPPUCCI, ESQ.

And

ABBEY GARDY, LLP
212 East 39th Street
New York, NY- 10016
BY: ARTHUR N. ABBEY, ESQ.,
JUDITH L. SPANIER, ESQ., -
For Plaintiff Alan G. Hevesi, Comptroller of the State

of New York, New York State and Local Retirement Systems

and New York State Common Retirement Fund

'BRICKFIELD & DONAHUE
70 Grand Avenue

. River Edge, NJ 07661

BY: PAUL B. BRICKFIELD, ESQ.,
For Plaintiffs Reynolds, Haber, Nathanson,

- Union Management Holding AG

MILBERG WEISS
One Pennsylvania Plaza

New York, NY 10119
BY: MELVYN L. WEISS, ESQ

" ‘RICHARD WEISS, ESQ.,

. DAVID A.P. BROWER, ESQ

For Lead Plaintiff in Pnngle Action, E.D. Louisiana

STULL, STULL & BRODY.
Six E. 45th Street
New York, NY 10017 . ’
BY: JULES BRODY, ESQ.,
MARK LEVINE, ESQ.,
Lead Counsel, Louisiana Action
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WECHSLER HARWOOD, LLP
488 Madison Avenue.
New York, NY 10022 _
BY: SAMUEL K. ROSEN, ESQ.,
ROBERT HARWOOD, ESQ., -
For Plaintiff Park East, Inc.

LAW OFFICES OF BERNARD M. GROSS
" 1515 Locust Street - Suite 200
Philadelphia, PA 19102 ~ .

BY: DEBORAH R. GROSS, ESQ.,

For Plaintiff Rhoda Kanter

.LERACH, COUGHLIN, STOlA GELLER RUDMAN & ROBBlNS
200 Broadhollow Rd.

Melville, NY 11747 -
BY: MARY K. BLASY, ESQ,,

. AMBER L. ECK, ESQ:,
For Central States, Southeast ‘and Southwest Areas

Pension Fund and Amalgamated Bank as Trustee for the
Congview Collections Investrnent Fund

CRAVATH, SWAINE & MOORE, LLP
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BY: ROBERT D. JOFFE, ESQ.,
KAREN B. KING, ESQ.,
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HUGHES, HUBBARD & REED, LLP '
1775 | Street, N.W. :
Washington, D.C. 20006-2401
‘BY: ROBERTA KOSS, ESQ.,
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THE COURT: Okay. I've got all your appearances.
I don't think we're going to go through the formal A '
appearances ét this time, if nobody minds.

We do have applications for lead cotinsel in the
securities action and, if | recall correctly, the first
application is by Alan Hevesi.

MR. ABBEY: That's correct, your Honor, and I'm
speaking for Mr. Hevesi. Shall | start; your Honor?

THE COURT: Please proceed.

MR. ABBEY: Thank you.. Good morning, your Ho.nof.
Nice to be back. 'A-rthur Abbey, speaking for.Mr. He_vés'i as
‘the trustee of the Common: Retiremen.t Fund of the State of -
New York, and white it's true that we're here for lead
.counsel but the apblication uﬁder the PSLRA this morning is
for lead plaintiff in the case.

_ THE COURT: Okay.

MR. ABBEY:" That's a néw, feléﬁVély new concept:
that came about in 1995 with the passég'e of the PSLRA, and
what th:e courts ha.v'e to pick is the lead plaintiff and then - '
the lead plaintiff with court approval picks a léad counsel. A

" Id like to introduce this morning Alan Leibowitz,
who's sitting in thé jury box He is the general counisel to
Mr. Hevesi, to the comptrofler, and to his immediaté left ié
Maureen Madden, who's also counsel in their office.

THE COURT: Good morning.
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MR. ABBEY: I'm going to make the principal
argument and hy co-coUnsel, Mr. Entwistle, will deal with
any rebuttal ﬁ1atters the Court may have. .

So, if | may begin, my client is the second largest

public pension fund in the United States. it filed a

certification in this action claiming a loss of $171 million

and what it seeks this morning is an order from your Honor
to be the sole lead plaintiff in the consolidated securities
action. | | |

The MDL Panel, as your Honor knows, determined that
these cases, as well as the ERISA cases, .shbuld be
transfeljred to this Court, and your Honor graciously »
_acéepted the transfer andee're'hé,ré this mor’nihg to
proceed. And the reésons that the Panel gave was because
documents are here, witnesses are here, and it would serve
the convenience of the parties and the witnesses to be in
‘this jurisdiction. -

Now, in making that determination, the. pﬁncipél
argument advanced t?y the Pringle plaintiffs to the P’anei_was |
that the_ir cases were advanced in Louisiana and they argued
principally because the only thing that had been done in
Louisiana.was there had been an unopposed lead plaintiff
appointment. Those cases were sta>rted 11 mbnt_hs before the
cés‘es_ that weré filed before your Honor. ‘

Now, the Panel had no problem in transferring the
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tort cases to Louisiana and that's where those cases --

- although there were arguments for other jurisdictions. In

terrns of the argumenis that were mad§ to fhe Panel for the
Sécurities cases., there are only two jurisdictions that were
argued for. Thé Priﬁgle‘pe_ople argued for Louisiana |
pri_ncipally'on thé grounds that their cases were advanced
and principally because of the lead plainﬁff designation.

We, in turn, argued for this jurisdiction. | don't

- think it's unfair to say that our action did two things,

Num-ber one, it caused the defendants who originally in their
originél papers agreed to Louisiana to change their position
and to argue }or this Court, and their papers to th_e Panel
were very elo_quent and they argued that it was because thé
filing of our case, our plaintiff, the State of New York,

was a detenﬁining factor. -

. And frankly, because | made the brincipal érgument
and | won that argument, I'd l:ike to think th_ét | convinced
those s_eVen judges who heard the argument that it was oﬁr_
case that caused this transfer to this Court.

THE COURT: Now I'm not sure whe_ther or not |
should hold ’_chét against you or ndt

‘MR. AﬁB_EY:_ You had ydur choiée. AYou could have
said to them you didn't want it and, és 1 undérstand, the
Panel.doesn't send cases to judges who won't take them.

In any event, | just feel that that's sort of the
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fqundation, that that's an imprimatur, if not an inference,
that these cases are fresh, they'reynot advanced, and that
your H'onor'should start’ today with a clean slate and, of
ceﬁrse, that would meart revisiting the lead plaintiff issue
and | hope appointing our client as the sole lead plaintiff.

Now, the pattern in this case is somewhat unique

_and that is because there are plenty of cases where 90

‘percent or 95 percent of the disclosure comes out at one

point in time. There's a big drop in the stock. There's
the lead plaintiff arguments and then maybe there's little

dribbles of additional information and maybe the classis

extended for a matter of days, a matter of weeks, maybe even _

a matter of a month or two. v

In this situation 11 months expired. This is not
SIniply an extension. What happened here When'WO)a was
vpulled was an entirely cataclysniie event. The stock
dropped. It dropped" mdre than $30-millionT The losses as a

result of the '04 disclosure 'gave rise to a bunch of new

cases, and what | think is also somewhat t'ellihg about when

these cases — when the Court should, in effect, organize
these cases as we'fe saying now, is th.e fact that all these
ERISA cases, not one of them was started in ‘03, They all
came about, and those are cases for the embloyee v‘

shareholders, they all came about in '04, none in '03, and

while there was some disclosures in ‘03, and a case may have
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been filed, the truth of the matter is that the stock only
reacted in a minimal way that éar_ne back shortly after that,
and while there was annouhcement about lead plaintiff, no

institution showed up. Only in the '04 cases did an

- institution come. And | might add thét Merck has over two

billion shares a;1d Gb percent of those shares are 6wne_d by
institutions.

Merck is a true blue chip stock and it is just the
kind of case that I think the Congress had in mind when it
ena'bted the PSLRA, the kind of case that only an institution
couid and should lead. And interestingly, all the
investigations, whether ltS fhe FDA i_nvestigat_ion. and

there were hearings for three days in.Washington about

“Vioxx, they all took place post the '04 announcement of the

pulling df Vioxx and, so, you may hear from my opposition .
that- its common and ordinafy for classes to get extendéd
and you donit revisitthe lead plaintiff issue. - ”'
! submit to your Honor that that's not what this

case is. This is not a dribble of more news; very minor
additional market loss, and it's an extension of the earlier
casé. This basically is not that.

" And if you put it in that context, :I submit that
what you're frying fo doisto elevaté the lawyers who filed
that case, and this is really a case about plainﬁffs.’ not

about lawyers, it's really putting a square peg into a round

s
=




Page 195

“Christopher Seefer - MERCK VA

2 O Y VI

© ® N .o

11
12
13
14
15
16
17
18

19

21

.24
25

20

23

10

hole.
Now, my client is very spécial and I will tell you .
that the class is lucky, very lucky. They have come forward

to seek to be the sole lead plaintiff.  They have an

" extraordinary track record. They héve recovered in the »

cases that they have led ‘more than any other plaintiff
who've ever ﬁfed securities cases. -
| They were the lead plaintiff before Judge Walls in
the $3 billion Cendant case and they are, of course, the
lead plaintiff in the WorIdCom cases, which afe in»the
newspaper everyday. The resultthere has produced for the
shareholders a more than six million dollar - and this . .
-'morning béfore | left my Qfﬁce, | went thrﬁﬂgh the Wall
Street Journal as | do, and this |s as fresh as today's
newspéper and_ I'd like to hand it up to your Honbr,' and I'l
hand it out, the story abdut what happened on Friday in the
WorldCor"n case. | |
| In the‘WorIdCOm case, which my client leads, the
directérs have paid over $20 million out of their own
pocket. That's something that they insisted upon even
though there's sUbstantiél D&L insurahce.
Not only will my client seek to recover éverythin’g
that it can against the very excellent legal team thaf Merck
has put together, but | am sure that it will also seek some

‘corporate governance changes at Merck. It has great
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expertise in financial and legal matters. its resources do
not compare to the four individuals or to any individuals.
It is basically just like a hand fits a glove.

The Common Retirement Fund, Mr. Leibowitz, who's

“been in court, we came down together, he's beenin court on

the WorldCom case before Judge Cote almost nonstop for the

last two weeks. The case was supposed to go to trial. Last
week they were going to pick a jury. - They seftled the casé

against the investment banks for more than two billion

dollars. They are experienced, knowledgeable and they bring

a dimension thatis unbaralleled.

I'd like-to tell you that they have been working
for the class in other ways. For instance, we have enteféd
into, should we be successful in this case, a retainer
agfeerﬁent It is not binding on your Honor but it sets a
cap on us and | will tell you that the cap, depeﬁding on how
the case turns out, is a percentége which begins at low
doub'le digit numbers éhd goes down to low single &igit
numbers in terms of pefcentage, and.we ére bound by that
retainer agreementf You are not. '

What that means is it will not be more_than that .
and it would be whatever your Hc_>nor éwards, but they have --
that is part of the retention by. therh. They want counsel |
_working for the class.

it seems to me that the PSLRA, which is what we'ré
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proceeding under, says it all when it says institutional
investors with large amounts at stake will represent the -
interests of the plaintiff class more effectively than ciass
members with small amounts at stake.

Now,IWe have briefed almosf ad nauseum, if you
will, to your Honbr because not only wérethere briefs here
but theré were briefs as well in Louisiana wheré we moved to

open up the lead piaintiff order, that the Louisiana

plaintiffs have serious Rule 23 infirmities; that ié, that

the earlier cases may resultin there being unique defenses

- against those plaintiffs and that comes about because the

filing of the case in '03 is basically a .paﬁy_ admission by
those plaintiffs, what could be construed as a paﬂy
adm__ission, that -aﬁer that period of time, fhat there was

full disclosure back ln '03 and that, as-a result, Merck
might not have liability in '04. Even though they've now
extendéd the class to go past '04, their pleadings at one
point, and they had three sets of pleadings because they're
on th.ei( fourth amended o&mpla_int in _Louiéiana, first three.
pleadings ended in '03, and it is not far-fetched for a B

court to conclude perhabs that if there was enough

: ‘information for the case to be ﬁled in '03, that there was

enough information for investors who bought the stock after
'03 to be on notice.

We don't think that's the position that should be
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taken but it's a position that these piaintiffs hév_e taken.
We would n6t take that position.

Our position is different. Our position is that

_the case beganin'04. Essentially'that's when full

disclosure came out and, look,. the stock market is an
efficient mecﬁanism. Last time | was here, | gave your
Honor the chart on Merck which showed — and [ have it again
for you. Let no good deed go unpunished.

“You can see the dip in ‘03, wﬁich is October, and -
then the stock comes bac;:k. That's the second line on the
left coming down. And then, of courée, you see the drop a_f
September 30, '04, it's the third line going down from thé
right, a_ﬁd the red part of it is the voh.Jme‘, as you can sée,
hﬁge volume September 30, so, our position is t_hat things

happened in '04, could have known that in '03 but,

neliertheless, they happened in ‘04. And we think that this

is not a situation where it's simply an extension, that what
happéned in'04 is unique and should give rise to the issue _
of lead plaintiff. . _ | ‘ -

THE COURT: Let me ask you this, Mr. Abbey.

Forgetting about the issue of unique defenses, if | accept

. your confention that the withdrawal of Vioxx from the market

is sufficient to essentially warrant reopening the lead
plaintiffs' selection process —

MR. ABBEY: Yes, your Honor,
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" THE COURT: -- how does this C;burt or any future
court draw the line as to when su_bsequent disclosures are
merely a co.ntinuation of disclosures which are coming into
the.marketpla_ce of ideas in dribs and drabs which We would
describe as being not unc'omm-on in the "garden _\./ariety".
securities case from the sﬁuaﬁon where the disclosure is
SO cataclyémic and so differen_t from the pridr disclosures
as to warrant reopening the process?

MR. ABBEY: I'm glad you asked that question
becausé | think that goes to the heart of what yoiJr Honor

has to determine in this case. In other words, it's 'almost

like why is this night different than all other nights, and

the reason that | am telling you that is almost all of the

cases that have extensions, the main disclosure, i.e.,

WorldCom, Enroh, cases like that, the announce'mént that you

can't rely on the financials, that our books were not oniy
"being cooked but they were being charbroiled, that all comes
out. There's a big drop.

There's a lot of cases and thiere are institutions '

now who want to file these kinds of cases becausé they-have

big holdings in those kinds of _stock, A

Merck is just fike that, evén thouéh this is more
of a product wrong th_én itis a financial wrong but,
nevertheless, the pattem of What happened po§t the first

case in Ehron, post the first case in' WorldCom, post the
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first case in Cendant, those are multi-billion dollar
losses, is nothing like the pattern in this case.

In those casés almost all the market loss occﬁrred
right at that first point in time and the dribs and drabs
would be more like, instead of restating for three years, we
now are going to res-tate fdr four years, ;:>r we now have
another duarter or two that our accountants are reviewing,
and the rﬁarket generally reacts to those -in a hq—hum kind of
way; th'af is, the airis alfeady out of the tife, thé tire's
flat, and basically there's nof much more room till you get
down to sitting on the rim. |

That never' happenéd here. | understand that you
don't want to ‘set .a precedent that just because we c—:ome :
alohg 11 months:léter, this is'not a quarter, a month, a .
week, two, three, br stuff.like‘that, 11 rﬁohths laté_r, and
you say this is cataclysmic, none of the other cases fit
this pattern. _

There have been many cases where there's‘ been an
extension but the extension -_-Iand the eXfension has not
‘resuited Iin a new lead plaintiff, but those extensions were
'ba'sicaily' the tail Wagging the dog. In this situation, you

have the dog waggfng the tail. It's just-the reverse ang

what tells you that and what tells you what investors knew

or did not know or how much disclosure there was about Vioxx:

and soonis this_ chart.
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The stock market is run generally by people who

. know what they're doing, not all the time, but they're not

dumb and ;they don't lose 30 or 35 billion dollars at the end
because they all knew about this at the beéinning, SO, your
question, while it's a perfectly valid question, and we've
asked this question in preparing for the argument and we've

taliked it through and talked it through, this case | thiﬁk

" is sui generns.

| don't know, and the PSLRA has been around for ten
years, there certainly ﬁave been cases whéfe lead plaintiff
has been révisi_ted. _The lead plaintiff turns out to be a
felon. He wants to take a hike. His trades turn out to be
bogus. There's all kinds of reasons why yo;] might want to
revisit. | | '

| know of no case that's as dramatic as this and in
this ,situation; I say to you that what you have to éonsidein
first and foremost is what's best for the cléss in Merdg,
and what'S best for the class vﬁthout any question is to
have Whaf Congréss wantéd to run these cases, which |s ah
institution. -

My client wasn't there 11 mo'n_ths’ago.- Nobody was
there in that 11-month period. They threw a party but |
nobody showed up. The reasons are ;-ertty obvious. There
were \}ery little losses at that time and it‘é four

individuals who have really no experience, enbugh;to match
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what my client has in this case.

‘We're all fiduciaries. You're a fiduciary here
bécause_you stand in the place of all these absent clasé
members, and | will tell >you that if you have to, if, and
the first question is do | open it, if you open it, | don't
think there's any quesﬁon about who you have to pick.

| say that but for the grace of God, | could be on

that side because | also represent individuals, as do those

‘people, but in this situation I think that my client is

really deserving of this situation and | think;that the fact
pattern here is not one where your Honor has to worry about,
you-know, we're go;'ng to revisit and, you know, Rule 23
which has 'been on the books since 1966, all class — and
before the FSLRA which created the cqncept of lead
plaintiff, you only had class rep. 1 mean, ub until 1995 it
was the class rep who was the fiduciary.

There are legions of cases which hold that all Rule
23 decisions are interlocutory, that the court in the
interest of justice can always revisit a class decision and,
frankly, when the frafpers of the PSLRA decided to engraft
this lead blaintiff, they tied to Rule 23. They didn't say
that it was }anouéh fo justhave Iargé’ losses. They said you
have to ha\}e large Iosseé and, part B, you have fo dualify
under Rule 23. And we've raised issues about'upique

defenses and whether or not they're typical in when they
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file.

So, i yoﬁr Honor gets to the question of
'revis_itihg andi'as | say, we're here today | hope with a -
clean .éléte; 1 understand that a judge in Louisiana_- ina
non-opposition type of matter 6n a stipulation sjgned an

order. Eleven months went by before Vioxx was pulled.

There was no motions. There was no discovery in that case.

The only tﬁing that happened was a stipulating o_rder and, as
I said to the Panel, not once in the 11 months were the
bartie,s before that cpurt in Louisiana. They never once
entered the court room.  There never was a status 7
co'nfere'nce.

THE COURT: Now, Mr. Abbey, wduld.l be mistaken
that part of that inaction was as a result of the stay
prdvisions relating to the disposition of 12(b)(6) motions?

~ MR. ABBEY: There were no motions made.
THE COURT: ié(bj(é) motions?

MR ABBEY: There were no motions made by

- defendants. There was nothing done. There was no motion to

dismiss filed. It was only after we started our case that

* they belatedly made a Rule 23 motion. That was the only.

motion plaintiffs did, and the judge in Louisiana stayed
that motion.
There was no'motion. There were no status

conferences. There was no attempt, as we did here, to try
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to I%ft the stay. We have that before the magistrate. |

don't kho_w whether We're going to get it of not but 1 wilt

tell you that for 11 months m Louisiana, other than . VI fale-
stipulating to lead plaintiff, and | kid you not, and

amended complaints'as facts came out, zero, zero was done.

Not even in the courtroom. | don't think they ever met the.

judge in those cases. | know that because the defendant's

counsel told me that they never het the jﬁ_dge aﬁd | assume

th‘ét_the judge didn't have the plaintiffs in without the

defendants.. unless they do it differently in Loujsiana.

So, your Honor, | would say that we"d.on't have an
issue anymore about bifurcated class. You'know, thére were
sérﬁe'people who said .it'.s two cases. They're gone. . It's |
now one case for the whole class period. It's either us as
l'ead plaintiff or you keep them.

There's also an application for someone who's got a _
clientina divideﬁd reinvestment plan saying that they -
should be alead plaintiff. That's the Park East. There's
lots of cases which say that fhe lead blaintiff doesn't have
to have every claim, it doesn't have to Have every securify.
You don't want to .bifur_cate. You don't want to bring each
player in.

~ Ithink by farin the big cases, the Enrons and
WorldComs, thére's been one lead plaintiff and the other

people can be there as a-class representative later-on but,
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your Honor, in all fairness, you have an opportunity fo

really help benefit the Merck sh'areholdérs, this class, by
selecting my client, and | hope you do that. Thank you very
much, your Honof. |

THE COURT: Thank you. At this point before we

“hear from counsel for the Pringle plaintiffs, let me-hear

" the Park East application also at this point.

MR.-ROSEN: Thank you, your Honor. My name is
Samuel Roéen from the Wechsler Harwood firm representing
‘Park East Park East was the plaintiff in the first class

action filed under sections 11 and 15 of the Secuﬁtiés Act.
That action was filed on behalf of the participants in |
Merck's dividend reinvestment plah for shares received by
them undér that plan during the period April 26, 2002
through September 30, 2004. That wﬁblaint was filed in the
Eastern District of Louisiana on December 1, 2004, and Park
East timely filed its motion to be Iea‘d plaintiff for that
‘class. _ _
i At the time o__f filing, the Park East action was thé
only action claiming violations of sections 11 and 15 of the
Securities Act. As of now, to the best of our knowledge,
there's 6nly Seen one other action fited by a plaintiff
‘purporting to have received shafes under that plén; namely,
Rhoda Kanter, who, for reasons which I'll discuss Iafer,

would not be as adequate a plaintiff for the class as would’
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Park East.

’ Neither New Yo_rk Sta_te.' nor the Louisiana

plaintiffs, claim to have acquired shares under that plan.
Preliminary d_amaée estimates are that thé ha‘rrﬁ suffered by

the Section 11 class could exceed $100 million; This class,
therefore, is not a niche or subciass as it has been_ '
demeaned by others seeking its represéﬁtatidn.

It would not only be imbropér -but it would be

unfair to combihe the Exchange A& actions where a plaintiff
must meet not only the panicularify requirerﬁeﬁts of Rule
é(b), but the specificity and scienter requirements of the
PSLRA and Section 10(b) with the Section 11 action.

In fact, the Supremé Court in Herman and McLean vs.
Huddleston, which was cited by the Louisiana plaintiffs, the
court said,-and ! quote, Section 11 and Séction 10(b) claims
involve distinct céuses of action and were intended to
add_r-ess'different types of wrbngdoing._ Such a-combination
would harm frbm_the very beginninj of this _acfion the .
chances of success.of the absent members of the class Park
East seeks to represent. Protection of the Section 11 class

“from the very earliest stage of the litigation is not, as
New-Y_ork Staté_- hés claimed in its bapers, completely = -
inappropriate, particularly ét this stage of the litigation. |
To the contrary, because of the extensive harm th_at. could be

caused if New York State or the Louisiana plaintiffs lead
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the Section 11 class, its protection is both apbropriate and

necessary at the eartliest stage of this litigation. .
Signiﬁcantly, nefther thé Louisiana plaintiffs, -

nor Nevaork State, sought at first to fepresent the Section

11 class. It was only when Park East filed its éomplaint,

that they each saw a new cause of action and they tried to

7 grabit. In fact, counsel for the Louisiana plaintiffé has

sought to grab it twice oh behalf of either the Louisiahé
plaintiffs or Rhoda Kanter.
Seeking to rebresent Miss Kanter is significant.

Itis an édmission by counsel for the Louisiana plaintiffs

that the Section 11 claim is entitled to separate

-representation now. It is wrong under the law to permit '
them to represent both the 10(b) a_nd Section.11 classes and,
frankly, it would just be wrong to reward them for their
overreachiﬁg.

THE COURT: Let me stop y;)u for one second, which
is, my question is, apart from Chill vs. Green Tree, in what - _
other case has your type of application been granted? ‘

MR. ROSEN: There have been very few .situétions'
where there weré both Section 11 and 10(b) claitﬁs where the '
lead plaintiffs’ group did not at least have a cause of 7
action under Section 11. Without having a cause of action
under Section 11, they simply don’t have standing to bring

the action. They don't have standing to represent a class
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where they don't have a shareholder in'thei_r group who

-purchased in the offering. The cases just don't arise.

. T-Hé COURT: And their argun’ient, aslseeitis

that the lead plaintiff need not personally possess every
cause of action, that as lon"g as there are class
representatives who are ultirﬁately certified at the Rﬁle 23
certiﬁcatfbn' process, that is adequate and that the cases
they cite seem to stand for the proposition that a lead
plaintiff nee_d not have every single cause of action in his

or her arsenal before being appropriately designated as lead
plaintiff. N

Now, what's wrong with thét argu;n.ent?

MR. ROSEN: What's wrong with that is they Iacked'
sténding, bbth cohstitutional and prudentiél standing under
the cases cited in.our memoranda.

" THE COURT: They certainly would lack
conStitutional and prudential standing-to be class
representatives on .those_causes of action. Where is there'
a réquiremént under the PSLRA that the lead plaintiff have
standing to represénf every single class claim before those
plaintiffs can be éppoin_ted as Iéad plaintiff?

MR. ROSEN: The PSLRA does not, | respectiully
suggest, repeal those proﬁsions of the constitﬁtion dealing
with standing and the oourté have stated, and .I'm quoting

from a case cited in our brief, Louis agaihst Casey, even
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nafned plaintiffs who represent a class must allege and sh.ow'
thaf they' personally have been inju'réd, not that injury has .
beeﬁ suffered by another unidentified member of the class.
Anofhér court said standing issue bears directly on

the constitutional power of this court to decide the issue
at all.- Standing cannét be acquired through the back door
of a class a;tién.

- THE COURT: They are not contesting that -

proposition at all from whét I see. They are simply saying

- that at the time that class certification is sought, there

‘will _indee‘d be dlass rebresentatives who are put fowvard_ who
will be repre$entatives on those claims, that those peoble
need not be part of the lead plaintiff group and, quite

frankly, 1 don't see any case law which stands for the
p_rdpoéitioq they do haVe to be part of the Iead plaintiff

group. :
MR ROSEN: The most critical time whiere the
Section 11 plaintiffs need representation is at the very -
éarly stage of the litigaﬁon in response to the motion to

dismiss. The-_papérs that we have seen indicate that, and

the presentation that Mr. Abbey just made where he spent, of -

his approximately 25 minutes addreésing the Court, he spent -

about 15 seconds dealing with the Park East class, there is
at the early stage of the litigation a requirement that

somebody zealously represent only that class. .
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The reason is_ for them to come in as a third party
representing this class is not giving this class the best

representation it can. The absent class members are being

- represented by absent couhsel.

THE COURT: All right. Anything further?

MR. ROSEN: I would turn to the other Section 11
movant who | would.suggest based on'our papers is a far less
adequate representative for .the_ Section 11 class than is
Park East and, again, | would say that in seeking separate

représentation for that class, the Louisiana plaintiffs'

counsel'would be in a conflicted position and, indeed, would

" be in a conflicted position in representing both classes

from the oufset_ of the litigation.

THE COURT: And why is that?

MR. ROSEN: Why are they in a conflicted position?
THE COURT: Yes. |

MR. ROSEN: Because they have a far mor_e'stringent
festto rﬁeet under_RuIe 10(b)(5), and they'r_e going to be
sbending in the.heat of litigation the vast bulk of their

time working on-the 10(b)(5) part of the action. By having
one other counsel. representing another class with a hundred
million dollars of damage_s will give those absent class’
members the zealous representation to which théy're '
entitled. -

The papers that have been submitted on behalf of
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26
Miss Kanter do not givé any indication that the great effort’

representing both classes. -

THE COURT: One of the reasons why we do thisis so
you can educate me. My recollection is that your claims are’
easy to make, among other things, becaﬁse- the scienter
requirement is less. Correct? '

MR. ROSEN: That's correct, your Honor.

THE COURT: Okay. So, I don't understand how a
rgroupof claimants whose clairﬁ is easier to make because
there need not be the same demonstration of scienter are
going tb be prejddiced by 'haying lead Counsel working on tﬁe

10(b) claims which do require scienter but which will

necessarily result in the discovery of information and

. material which would ipso facte be.supporting youf claims.

Now, am I'rhissing someéthing?

MR. ﬁOSEN: They're different claéses, your Honor.
There are reqUiremehts under both sections that ha\)e to be
met, that have to be proved, and there will be'sebaraté
discovery rélating to the contents of fnat'eriéls, some of
which are outside the class period which the 10(b)
pl.ai‘ntiffs are:seeking to rebreseh"t

Our claims go back to September of 2002, which -
means delving into the contents of the registration

statement that was written back then on which the members of

Ay

“tipt
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tl_1e Section 11 class relied in purchasing — in ob@aining
their se@rities under the stock incentive plan.
" THE COURT: You see, | just don't understand the
logic of yoﬁr argument. in short, if I had lead bl’aintiffs
who are only filing your claims, then there might be an
argument which is.they would have no incentive to, in fact,
do the work which was~réquired to make thé demonstration of
scienter called for on a 10(b)(5) claim; that that would be
something which would be presenting difficulties and :the'y
might nof be motivated to make the effort, but you're still
not demonstrating to me why, in the process of pﬁrsuing the
10(b)(5) claimé, ipsb facto your claims would not be
furthered: '
MR. ROSEN: Because they're not motivated to go -
back to the earljer registration statem ent which isn'tin
their class period.
THE COURT: Anything further?
MR. ROSEN: No, your Honor. Thank ybu. your_Hon‘or.
THE COURT: Allright. Since I guess we'ré dealing
with this ‘iésue, db’gs counsel for the Kanter plaintiff wish
to be heérd independently on this issue? |
MS. GROSSi Good morning, your Honor. Debbrah
Grosé, counsel for ﬁlaintiff Kanter, who filed the brief
with the Milberg Weiss firm. ‘

We have done this before in the past and | know a
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specific case where we actually filed a dividend_
reinVes_ttﬁent plan and there was a previous 10(b)(5) case and
thé plaintiff was just brought inat the class certification
stage. | also know that that case is in DQE in the Western
District of Pennsylvania. _

There was also a case where there was a 1 O(b)(5)
class action and a separate Sectioh 11 caée as well énd when
there wa_s-a concern with the conflict, there was -’l know |
stepped forward to repres_ent the Section 11 pléintiffs in
thé discussion of the damage calculation, so.that | agree
with your Honor in -tha_t you don't need a separate ooﬁnsel at
the beginning of the case. "You may need separate counsel to
make sure thése claims are represented at the end of the’
cases but not at the beginning, your Honor.

THE COURT: Thank you véry much. Allright. Mr.
Weiss. ‘ |

- ~ MR. BRICKFIELD: Good morning, your Honor. " My name

is Paul Brickfield. 'm from the firm of Brickfield &
Donahue. I'm New Jersey co-counsel for plaintiffs Levan,
Néthanson, Haber and 'Reynoids. 1 am representing the
plaintiffs who have filed the original suit in Novémbe‘r of
2003 and who have been s)ervinig"as |ead plaintiffs pursuant
to-the order of the U. S. District Court Judge Engelhardt in
the Eastern District of Louisiana.

Arguing the principal motion today will be Melvin .
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Weiss of the firm of Milberg & Weiss. Also with him today

is Jules Brody, also co-plaintiff lead counsel from the firm

‘of Stull, Stull & Brody. D'avid'Brower from Milberg Weiss is

also present along with Bruce Bernstein and Richard Weiss.

So, unléss there's further questions, Mr. Weiss will presen_t
thé principal argument. . _

THE COURT: Thank you, Mr. Brickfield.,

MR. BRICKFIELD: ‘Thank you, Judge:

MR. WEISS: Good morning, your anor_. | guess I'm
somewhat confusgd by Mr. .Abbey's argu‘ments because they seem
-to.veer from his r;naih. argument and he said a lot of things,
including that we wé‘rgn't diligent in the way we've been
pursuing these claims. But what hé hasn't really addressed,
your Honor, is the plain language of the statute.

He séid in 1995 the. PSLRA was an innovative, néw )

statute and it was, and it Very carefully proscribed the
time frame for different _things to happen in the case and,
as your Honor pointed out, there were many ca_ses wﬁeré there
are partial revelations, and to attack a lawsuit that was
started because of a partial revelation, albeit with.a
_subsequent rév'e_l_atibn that might shed more lighf, doesn't
‘change the fact that the PSLRA states that.within' 60 days
after the first notice is given, the selection of lead » | -
plaintiff door is closed. You have to present yourself‘ 7

within that period of time.
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The statutory record is that there éhqqld bea
preference for institutional investors, but the term
institutional investor doesn't abpear in the statute. Mr.
Abbey, the'last time he apbeared- before your Honor, made it
very clear that New York State Retirement takes the
position, as we db,, that this is one case.
If you récall, Mr. Barroway from Schiffrin. &
Barroway at that time made an argument that there m'i-ght be a
subclass for the post period aftér the first lawsuits were
filed, and Mr. Abbey trashed that argument, saying this is
one case, and he comes before this Court and he says there
should be one fead plaintiff. _ |
"THE COURT: Distinguishing it from, qu example,
the Lucent situation in which there was Lucent 1 an.d
Lucent 2. »

MR. WEISS: Exactly. And which my firm was one of
the lead counsel. Also, distinguishing it from Xerox and
Computer Associates, which were two other examples where
there were different kinds of revelatiqﬁs that occurred in |
the second cases and the court saw it as appropriaté to
appoint separate iead pIainﬁff for that case, or.additional
lead cou‘nsel to join with the on'gi_nal lead counsel.

But this application by the New York State
Retirement Fund makes it very clear they're not'interes_téd

in co-litigating this case. They want it solely for
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themselves. So, they waht to, in éffe-ct,. ignére the ruling
of another court that had the same jurisdiﬁon as this
éourt does in-térms of the PSLRA and made its
determinations.

| _Now, just to clear the record. up f;ont about what

we did ihere, we all know as securities litigators with a

ot of experience that there will be a stay motion, a motion -

‘for dismissal that will automatically stay discovery. We

also know that we have to doa lot of our own investigatibh
in order to overcome ihe hurdles of the pleadings st'andards
in the PSLRA, and we did that.

We didn't just rely upon what we read in the.
newspapers. We have been investigating and talking to
lawyers wholhave been prosecuting ;:Iaims arising out of the
Vioxx product for years now, for years, and | don't think
the New York State Retirement Fund has done thét.

They came in after'a major revelatio‘n, true, and
they basicaliy did the same-tﬁing as we did 11 months
before. Yo.ur'Honor, all you have to do is look at the two

notices that were published in the two time frames and you

- will see a remarkable identity of the way the caseis .

-described:
Our notice when we filed in Louisiana and the
second notice which waén't even a New York State Retirement

Fund notice but was issued in another case, uses almost
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identical language to describe what this case is all aboit.
‘ Another disturbing thing about this new application

is that it sees ﬁtto trash the claims as asseﬁe& in the
first.case as Being timeiy.' Now, we know that there's a big
issue of loss causation in these 10(b)(5) cases. Dura
Pharmaceutical is a case that's nov;/ under oonsidération in
the Supreme Court of the United States.

We cheéked and we iboked to see what New York State
Retirement Fund's trading activity has beeh-during the class
pérfod, and it's not surprising to find that Mthin weeks |
after our original cases were filed in Louisiana, New York
State Retirement AFund:soId 65 0,000 shares and was a net
seller bécause it was buying ahd selling at the same time of
about 350,000 shares.

Now, we believe as lead piaintiffs we have a .
fiduciary duty to protect the interests of all potential
class members in'this, as Mr._Abbey put ft! seamléss )
five-year period. If what Mrl Abbey says is true, it cou|_d
leadto a deténnin’aﬁé_m that theré_ was no damage suffered byi
people who sold after the first lawsuit bécause there .was no _
loss causation. There was no disclosure of anything that
was potgnﬁa1ly grounds for liability. -

We think that that is ﬁot what lead plaintiffs
should be doing at this stage of the case. We have tomake

a'sincér_e aitempt to protect the interests of all people who '
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bought and sold duriﬁg the class period if there were
pértial revelations ihat caused the drop in the stock and
there was a drop of about six and a half billion dollars in
market cap at that time.

- So, we, in effect, don't think it's proper for-
somebody to come into court and éay_we want to be lead -
plaintiff but not for everybody, and really buried in their
argument is that very position. '

Another thing that I think is very clear, your
Honor, is that the largest shareholder presumption in the
PSLRA is not an open-eénded presumption, thét the largest

stakeholder can take controlat any time in the'liti.gation,

" and that's language out of the Christman case, Judge

Gottschall in the Northern District of lllinois.
Another thing that | think i_s' pretty cleér is that
just because subsequent events disclose a lot more
information about a situation doesn't mean that that éhould
.trigger anew round of lead pléintiff motions, and that was
stated in the-WorldCom cése; the case where New York State
Retirement Fund is the lead plaintiff. | |
Jud.ge Cote rejected that very afgument.- twas
made by one of the othér counsel and the argument was-
precisely the same, that there were much more extensive
reVelations about WorldCom subsequently and, therefore, thét

whole process should be extended.
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Another concern that we had was the Statute of
Limitations. As your Honor knows, as an expeﬁenced Jurist,
a defendant will latch.onto any argument that it can that

the Statute of Limitations has tolled for certain claimants

‘because the world has been put on inquiry nofice.

We couldn't abandon the rights of people who
bought, let's say, five years 6r four years or three years
before, more than three years before the partial disclosure
if we really believed fhat that pa&ial dis_élésure was
énough to put people on inquiry notice.

Ner York State_ Retirement Fund itseif is seeking to
represent the very class members at the beginning of our
clasé period which would have been - which claims would
havé béen barred h'éd our lawsuit not be brought, s0, instead
of giving ué credit for protecting peoble whose claims would
otherwise have been-bafred, we are'being-accus'ed. of
prematurely bringing an action.

How premature was it, your Hoﬁoﬁ There Were fots
of things that were §oing oh that maybe New York State
Common Reﬁrement Fundis un'aware_zof conc_:erhing \ﬁo)o(.: '
Personal injury actions _Were started a couplé of years ago,
.long before our case was'start_ed asa secur_ities case.

Your Honorhimself had a case d_eéﬁng with tﬁis
very issue and threw it out on grou_nds totally unreléted o

the issues that we're talking about, but the very facts that
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gave rise to our claims were in that COmpIaiht And if your

. Honor recalis, there was a learned intermediary issue —

THE COURT: | remember my cases very well.

MR, WEISS: So, on balance, your Honor, it comes
down to a very simple issue. There's a statute. There's a
60-day j_uriédic’_tional time limit. We complied with
e_verything we were supposed to comply with. We're diligent
lawyers. There's not been aﬁy attaék on our diligence as
Iawyers except in the last few minutes, which | was sort of .
surprised at. _

| have the utmost respect for the New York State
Common Retirement Fund and its management. They're clients
of mine. deal with them on a regﬁlar basis. They are an
excellént insitution to be lead piaintiff in cases, perhaps
the best that I've come across. They're hands on. 'I'héy do
have an 'éxtensive staff. But they're not timely in this
_Casé. And when it comes to collecting money from directors,
your Honor, .I did it in the _Salomoh 'Brothers case yeafs ago.

I got $14 million from lGoodfr'iend and Merriweat_ﬁer and
Strauss and | was accused by one of my colléagueé at one of
the defense firms, he said to me, it was oné of the most

evil things I.eve-r did infmy life. That's how he

chéracteriz_ga_d what I did when | gbt the money withéutl
insurance from them and they were insured, so, it dbesn't

have to be New York State Common Retirement Fund that's _
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handling the case to get the ﬁght thing done, and | don't
think anybody would ever accuse niy firm of not being the
most ditigent in terms of pursuing rights to the class
‘members. o

THE COURT: Mr. Weiss, let me ask you what may be
to the Retirement Fund system the $64 question, which is, do
| have jurisdiction to in fact revisit lead plaintiff ’
appointments as the lawsuit goes forward?

MR. WE[SS:- 1 think that only under very narrow
circumstanceé, and | think actually Mr. Abbey discussed them
with your Honor. if it turhs out tbhatbth(_.a lead plaintiff is
somebody other than who the Court believed it was at the
time of the appointment, if the lead plaintiff decides to
abandon the role, 1 think your Honor has an important role
o protect theicl_'ass members, but those are circumstances
that are far different from these, and that leads me-to this
also. |

So there's no misunderstanding about it, we have
two indivi_dua! plaintiffs. |wés talking to my colleagues . '
this morning and | asked them hew many times have you
,commun.icatéd with our lead plainﬁffs so far.and they said
over 20 times. They've had a conference call together with
the Union fund in Europe, and let me just say this. We put |
them forward not as a lead pla'intifff We made them a

plaintiff because they may be a potential class rep and, as
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your Honor has pointed out, there‘e a difference between
lead plaintiff and class reps. .

That fund-in Germany has $110 billion and, as we
pointed out in our papers, their Io'se during the pened
subsequent to our original lewsuite is gjreater_ t_han anybody
efse’s who has presented themselves. We are d'ding
éverything that we have to do to protect all the _interests
of tnese class n1embers and the people who are acting as lead
pleinﬁffs are very diligent. -The mdney they lostis

important to them, and we take care of them and their
interests on a daily basis and we communicate with them
regularly and they communicate wifh us. And | apologize for
them not being here today but the gentleman-in Florida just
couldn't do it. He had another engagement, as did the
gentleman in California. They were prepared to come on- a
different date, but we thought that it wes more important to
hold to your Honor's celendar than t.o'f.orc_:e them to do |
something that dramatic in their lives to come to this -
hean'ng. | ‘

THE COURT: Mr. Weiss, let me ask you a-question_
én_d it may be stretching this toa reductio ad absurdum, but
snppose at some ‘povint in time there was one individual who
contended that he or she had been injured by Vioxx; in
short, had had a heart attack or.whatever caused by

ingestation of Vloxx,'ﬁled an individual personal injury
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suit which got a fair degree of publicity as sometimes
happen when people file personal injury suits, énd an
individual shareholder with ten shares of stdck-noticed this
and said ! think this-is going to be really impécting the -

value of Merck in fhe future that they are concealing the

~ danger that this product poses to the company, and files a )

10(b)(5) claim at that point, posts‘the appropriate notice.

All the other investors in Merck ignore it because they

tﬁink the ca'sedoesn't stand and doesn't have vany real niérit N
at that point in time.

"Lo and behold, that plaintiff is appbinted lead
plaintiff. -And let's take, since we're going to db a
reductio ad absurdum, we're going to havé_ a iea& plaintiff
who has one share of s‘tc;‘ck'ir'vi-bh;ler;:l‘(l. G0 back to ith.e‘ d';ly‘" e
when class representatives had one share of stock. All
right, Mr. Weiss. _

' Lo and behold, then we have tﬁe subsequent
re_vélation"s. All ‘right Canl fevisit.lead counsel, lead
plaintiff appointment?
MR. WEISS: | think that might fallinto the
category of what we' w'ereA talking about before when yoﬁ have -
a lead plaintiff who's.totally inadequaté, y-ou might have
the ability to remove that person and to replace him.
And { would make another argument. Would you say,

as an example, that the Statute of Limitations didn't start

-
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tolling at that point in time? | mean, there's a lot of
rights that are implicated when such a lawsuit is filed. It
tolls the Statute of Limitations for all members of the
class whethe.r or not that- person is adequate at that point
in time. |
Now, | would gue;:s that under thbse circumstances
the defendant would quickly move to dismiss the action and
take care of that problem, but [ think your Honor has to
judge whether this is that situation. | rﬁean, here there
~were many lawsuits being filed in a lot of different places.
Information started to percolate into the public domain.
There was a disclosure that, of course, the six and a half
billion dollar market drop. - B
| come from the days, your Honor, when if the
market dropped $50 million, | got ei(cited if somebody came
into my office and wanted me to represent them. Sixand a
half billion dollars are numbers that are staggering,
staggering. Maybe they don't Iook staggering relative to
$30 billion, but six and a half billion dollars is still a .
lot of bucks. N
So, yoﬁ know, what your Honor described is not wﬁat
happened in *'03. There was a published article 'éntitléd
Merck to cut 4400 jobs which revealed that sales of Vioxx
were declin.iné due to data §uggesﬁng it might raise the

risk of heart attacks and the growing perception that Vioxx
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did not have any greater efficacy than other traditional
drugs. : '
There was a lot of information out there. This is
not a case Ithat was brought by somebody with one share. One
of our clients lost over $100,000. That's a lot of money to
thai person. So, | think your Honor has to respect that
this was not a frivolous action and, in addition, you know,
we have much more stﬁﬁgent pleading standards under the
PSLRA.

People who bring actions today, lawyers who bring
actions who are experienced know that there's a ﬁotential of
violations 6f rules that can cause us to be fined and
ce'nsured', and we have a heighténed degree of responsibility
under the PSLRA, s0, | think your Honor has to take all of
those things into account. And there was nothing éaid by
the judge sjtting in Louisiana at that time that would
indicate in the slightest degree that he didﬁ't think this
was a legitimate case that required his exercise of
jurisdiction under the case law — .

THE COURT: Mr. Weiss, Mr. Abbey also essentially
argued that your clients are subject to the unique defen:;se.
| gather it's been articulated as essentially your earlier
pleadings fn some manner or other can be deemed or afgued fo
be an admission relating t.o,a truth on ﬁ'ne market type of

defense; in short, that the disclpsures that were made at
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the time that you filed the suit would undereut any future

“class period of claims.

MR. WEISS: Your Honor, | think that that argument
has been discredited in so many courts. | Was one of the

lawyers who argued Ablackey against Barraqk in the Ninth

. Circuit way back in the '70s, where thét same argument was

made that every day is a change in circumstances and if you -

bought on one day, you can't represent pebpl.e who bought

_later or before, and the courts just don't accept that .

because in securities cases you would never have a class
tﬁat could be certifiable as a dass action if that were the
case.
It happeried in almost every situation we have that

kind of circumstance, and even in WorldCom, there were
different revelétiqns a.t_ different points of time. So, | |
- think that‘,. you know, our bﬁefs'cbver all the cases that

‘are legion that permit a class representative, let aloné a

lead blaintiff, but evena claés representative. to represent

all people who bdught and spld during a class period or even
héld at the end of the class period in one cése, and I'll

nevér forget the judge i_n ihe Ninth Circuit looked down at
my-adversary wﬁen he made this argument and the judge said,
“you know, if a ship g_oes.down.i'n'ﬂam'es aﬁd there's
Ppassengers on the shin and they die from either asphyxiation

or shrapnel or drowning, whét's.the:difference what killed
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them from those events. They all have a common geneéis. :

And the common genesis here is that Merck did nof
tell the truth in a timely fashion about the risks of Vioxx
énd thaf, as Mr. Abbey put it, is a single ;searﬁless case_
starting'in 1999. - o

THE COURT: fhank you, Mr. Weiss. Mr. Entwistle,
you're doing the rebuttal?

MR. ENTWISTLE: |am doing th'e.rebuttal, your
Honor. 1 think pr_obably thé Eest place to start is perhaps
with the question you asked Mr. Weiss, which is do you have
the power to revisit the issue. This is a 1407 transfer and
the law is well-settled that when we Havé a 1407 transfer, . -
that this Court is now invested as the transferee court with -
full 'power and authbrity to vacéte or modlfy or.otherwise
request any predecessor order, and the law that's Aevelope'd :
in that area, and I'm thinking of the Upjohn cése out of the
Sixth Circuit because it's the leading case even though it's
a 1981 case, clearly says yb’u can go back, and do that and
what you do'in that situaﬁon is you look at what happened
before and you determine whether you need to revisit those’
issues. | - |

Now, in that case protective ofde(s Wére at iséue. ‘
The court looked at — the district court looked at the
protectiV_e orders. It undid the rélief that had been

granted in three out of eight district-courts that had
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addressed the issue and we went forward with that céée.

I would submit :to your anor that the situation is
no different here. It's no d'rfferént than cases that have
looked at the class certification issue anew or other issues
and, in fact, that law as it's evolved in the Section 1407
transfer area is pe_rfectly consistent with the Court'é '

obligation under Rule 23 and under the PSLRA asa ﬁduciary

-for the class to always be in a position to revisit thése

issues.
When you asked where we draw the line in these
types of cases, your Hoﬁor, | think the anéWér is in this
case at |east, Wé're not dréwing a line in just because ‘
there are restatements. We've got to look at the context in
which it arises.
This case has been transferred to you anew. We've :
got two cases which now stand in, relatively speaking, a
similar posture. Yes, it's true, the'PﬁngIe case from
Louisiana has. amended its way through five amendments to get
to the point Where the New York State's case is in its '
original filing here, but now they stand in relativély the
same place. - .
I fa'ct','if.anythir_lg, this case is a little bit
more advanced because we have alreédy gotten relief from -
Magiétrate Hughes to serve subpoenas aﬁd 29 have been served

in the New York State case so far on nonparties. We've
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gotten the defendant's agreement to preserve documents, and
this is relief which was never obtained in the Louisiana | »
case, so, if anything, we're perhaps a Iittlé bit m§re
advanced. .
Butas a practical'matter,' you have the power to
révi’sit the issue under 1407, which is how-the case comes to
to be here. You have the. poWer to do that under Rule 23 and
under the PSLRA and, so,.‘that> brings us then to where we
stand currently. | |
THE COURT: Are you suggesting that ih any
securities case in which a lead plaintiff has beeﬁ appointed
prior to consolidation in another disrict, that the
district in which the cases are ultimately consolidated as a
matter of course should be revisiting previously decided
lead QoUﬁsel determinations? -
MR. ENTWISTLE: The- answer is, your Honor, is that
the diétn‘ct has the power to do it. Whether it does it or
not will depend on the unique circumstances of that case.
And it dependé._ For example.l in thé WorldCom 'case; the.
cou_rt-that had determined the issué of Iéad plaintiff
happened to be the court that it Was transferred to. In
] that.case'when the issue was raised, the court said, look,
I've determined thisissue. | haven't heafd anything that
would warrant changing_ it We have New York State as an

institutional lead pIafntiff. The case is_wéll—developéd at

-«
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this point and Judge Cote determined not to alter her prior - -
decision, but she certainly had ’ghe power to do it and was
requested to do it. ‘

The same thing héppened in the Duke case ina
slightly different context where there had been a prior
détérminaﬁon and, éo, the fact of the matter is 'that there
are going to be circumstances Where, after transfer, courts
are going toj be asked to revisit that issue, which is why
there's a éuggestion at least in the PSLRA that these
-matters get held in abeyance until after consoIiQation is
dealt with, although it doesn't specifically address the
Panel issue, anid there are some courts who said we don't
have to wait for the Panel.

In this case, of course, what happened in Louisiana
happened long b.efore we're deéling with here and if we look
at what Upjohn says, Upjbhn says, look, we're not going
to — you.' know, theg.e arguments related to comity or law of »
the case have éom’e supeljﬁc:ial appeal, but-that'.s not the
proper. aﬁalysis. _ | | |

Under 1407, when you get the case, youblook at thé_
issues aﬁew. Yes, Ibok atthe contéxt in which the original '
decision was rﬁade. And | th-inkiwe can.do that-here.

Judge Engelhard.t, when hé was deaﬁng with this
case originally, had a vaétly. different case, a vastly |

different case. He had a 39-page complaint. The Pringle
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cléimants ha_d come -into the _court I-t was not a contesteq
motion. There was veryvlittl_e publicity. Yes, notice had
been published.buf_there was very little publicity and
clearly we know the différence in the events.

Compare and contrast what happened then with what

_ happened now. We've got 11 notices, new motions. You've

got five times the amount of publicity or more than you had
at that ti_me and, in fact, you've got front-page news
articles. Merck Vioxx is on everyone's lips. The landscape
has so changed so dramatically that we dan't’help but be in.
a position where, cbnfronté_d with these applications as
they've arisen here in-the cdntext of'these new cases, that
it's apprqpﬁate to look at thesé matteré anew,‘for_ this
Court to fook at thém and revisit them anew. ;
THE COURT: Let me ask you this. Sﬁppoée'l were to
appoint your cliént as lead plaintiff and four months from
now the FDA ;e\)oked the approval for Vioxx to bé on the -
market. Prgsumably that would cause an even larger stir in
terms of the reactions of the stock mérkét and, as a regult
of that, CalPERS_decided that they were 'inter_ested in

pursuing claims here.

I'm sure the New York Retirement Fund is extremely

'Iarge. I have a suspicion that CaIPERS might be larger.
You can tell me whether or.not my suspicion is right or

wrong. -
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MR. ENTWISTLE: It is.

THE COURT: All right.- So, suppose CalPERS
decides, ydu know, now we're inferested, they've gotten our
attention, and there's been this further huge revelation.
Should | revisif it again? |

MR. ENTWlS_TLE: Andithe answer there, .your Honor,
is no, you shouldn't, and the reasén why is that we have
again a very different situation. You do, of course, have,
alwaysk have the ability, always have the ability and th(_a

obligation to Alobk at the issue of the appropriateness-of
'the representation in fhé case, the adéqﬁécy of the
representation undér all of the circumstances, always, at
every pbint in time througﬁ tpe case, and were CalPERS to
come in at that point, | wouid argue fo your Honor that if
you had appointed New York, that there woﬁld be no reason
for CalPERS to be appointed. But that situation is
different than it is here. |
Of course, you always have the abﬁity to revisit
fhe issue and you should, because that's an obligation'you
have under Rule 23 and under the PSLRA, but the question at
that pointis to look at thé adequacy of the representation,
and | don't think there's anyone who suggests that the state
of New York, having Obtained five results over the past five
years with in excéss of almost $11 billion in re¢'overies, is

probably the most experienced institutional investor in this
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cbntext with a staff thét‘s purely and exclusively devoted
to monitoring, exercising, Iitigéting and difecting these
types of Iitiga'tior}. And so, in that context, you have an
adequate'lead plaintiff, and that's a far different
circumstance than .four individuals who have not even:co‘me to
the court today. - |

THE COURT: Okay. Thank you. Anything furthe'r?

MR. ’ENTVWIS‘I_'LE: Your Honor, | just note one or two

. quick points on some issues raised by Mr. Weiss. The

trading info_rmatibn that he's related, and it's stated in

their briefs, related to New York State follbw‘mg the

" Pringle action is simply wrong. The .fact is that we're a

net purchaéer. He's cherry picked some dates there of
som'eon;a in his office has, buf if you go out one qualtér to
the first full quarter after the Pringle disclosurés, we're

a net purchaser of almc->.st'a m_illion.shares, SO, I'm not sure
how they get that calculation. I don't think it's felev'ant
here other than the faét that the record ought to be
cofrec_:ted there. '

There was some mention of Union. Union has been
put forward as a named plaintiff in the Iést of the Priﬁgle
-amendmgnts. Union has its own infirmities, as your Honor is
aware from a case that you had.here in your cburt. “Union is
a lead plaintiff in an earlier Merck case which is now on

.apbeal to the Third Circuit and has yet to be heard or
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decided. It has some overlappAing class be_riods with this
one.

There is some éigniﬁcant iésues with regard to
Union's participation, if any, in this case, leaving aside
whatever other i_ssueé there might be, but that's also worth
noting. |

And other than thét, your Honor, unless you've got
other questions, I'm going to leave it to you.

THE COURT: Thank you.

MR. BRODY: Can | just make —

_THE COURT: “First let's do this nice and orderly.

Let me get counsel for Park 'I-East, anything further?

MR. WEISS: No, your Honor. |

THE COURT: Counsel for Kanter?

MR. ROSEN:. I'm Park East. | remember who | am.
Mr. Weiss seems to have thought he was Park Easi

| just want to suggest, yourvHonor, that because of
the issues involved, the potential constitutional i§sﬁes
involved, that P'ark. East as the soie representative of the
Section 11 claims shdﬁld have a seat at the table in
drafting the consolidated a’mended .corﬁplaint sothat atthe -
end of the day no oﬁe can come along if the case is
_suOcessﬁJl, o objector, no one in the Third Circuit can
come along and say' the Section 11 c!él_ims were not from the

beginning properly represented and do something to overthrow
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a settiement or another positive resuit for the plaintiff
class.
THE COURT: Thank you. Counsel for Kanter?
MS. GROSS: No, your Honor. |
“THE COURT: All right.

MR. BRODY: Youvr Honor, 1 have .no further éomments.

1 just was going to amplify one of Mr. Weiss's points: ‘Just

very simply, ~defend_ants said they can make a motion to .

dismiss. Each amendment was an attempt to cure the issue‘
that the Court wouldn't have to both_éf—with them-hopefuily
with a moﬁo_n to dismiss. | think that was your Honor’s
question, amohg other things, what we did'during the period
and the éxpectancy, } think most cases if defendants say
they're going to make a motion to dismiss, you don't force
the motion énd you try to work it out with proper pleading.

THE COURT: Thank you. The Court has been
.Iistenihg véry carefully to g:oun_sel and has very carefully
considered the papers whlch they’vé submitted. .
" Itis clear to the Court that the New York City —

let's get it exactly straight — New York State - -

MR. ABBEY: New York State Common Reﬁremént Fund.

THE COURT: Thank you. — and Alan Hevesi would
indeed be proper and appropriate lead plaintiff in this case
if that application-had been made in a timely manner. The

real question before the Court is in view'of the purposes
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and function of the PSLRA, whether or not an application
made now, many months after a lead plaintiff has already

been appointed in a class action which indeed essentially

" covers the precise claims that Mr. Hevesi's cause of action

covers, should be entertaiﬁed by the C.ourt. _
The Court is further satisfied that it has
jurisdiction to revisit the issue of appointment of lead
plaintiff and has that jurisdiction at any time during the
pendency of the lawsuit. The question is nof whether it has
that authority and jurisdiction. The question is whether or
not under the circumstances of this case, it should exercise _
that authority and discretion.

The lead éounsel proviéions of the PSLRA were
created to deal with two recurring-préblems in class action
litigation. One was the situation in which class
representative plaintiffs, lead plaintiffs, were selected
and did not have any substantial economic interest in the
outcome of the lawsuit, thereby -by defaulit placing the -
entire cOndud of the Iawéui_t in the hands of cduﬁsel.

| The provisions of the IsSLRA which pres.um.pﬁvely
direct fh‘e court to app.oint as lead plaiﬁtiff the plaintiff
which suffered the greatest economic inju'ry' were designed to
deal with that iésue‘ | _

There was a seéond.isSqe, hbWever, which the PSLRA

was designed to deal with and that was, quite frankly, the
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mad scramble to the courthouse, the chaotic situation in
which competing lawyers and plaintiffs descended som’eﬁmeg}.

in hordes on the courthouses throughout the country and then -

- engaged in what could at'beSt be described as an unseemly

scramble to be appointéd to the lead plaintiff and lead
counsel 'position.

The PSLRA was designed to cure that problem by
creating a process in which the first plaintiff to the ’
courthouse and the first lawyér to the courthou_se did not

thereby stake é claim on the entire lawSuit', and created
provisiqns under which before a lead p'laihtiff could be
rappAointed, 'noticl:é had to be published and an opportunity for
other pqtential_plainﬁffs-'to make én‘ application to that
position, including plaintiffs who had a more substantial
economic interest in the lawsﬁit i_f‘they were interested.

The Court firmly believes that while it has_.the

power io_ .re\l-isit the appointment of Ieéd plainﬁﬁ af any

poiht during the pend'éncy of a lawsuit, the mere fact that a
plaiﬁ_tiff with greater losses than the.originally appointed

lead plaintiff subsequently develops én interest in a-

lawsuit is ah insufficient basis io djsturb the original
abpointment of the lead plaiﬁtiff. it would d_es(roy the
process which the PSLRA was designed to initiate. It would;
.in, fact, create the pote;'ntial for continﬁed unending

struggles between plaintiffs and their counsels to secure a
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piece of a litigation once it became clear that it had more

possible merit than was originally perceived:

In-short, as the Court indicated in In Re:

WorldCom,' Inc. Securities Litigation, 294 F. Supp-2d, 392, -

‘Souther District of New York, 2003, "The time for the

selection of leéd plaintiff is over. While the PSLRA .
certainly envisions appointment of co-lead plaintiffs, there

was no competitor or group of competitors for the position

"of lead plaintiff that presented any serious challenge-on .

the merits to the applicat_ion made in that case by the
NYSCRF when measured by the standards that applied to-the
seledioh of lead plaintiff."

The Courtis satisﬁea that same analysis applies
here. The Court is more than satisfied that counsel for the
lead plaintiff is eminently qualiﬁe_d to pursue a Iitfgation
of this significance. The Court is further safisfied that,
indeed, there are no unique de_fenées Whi_ch are applicable to
the lead plaintiff which are sufﬁ_éiept_to warrant its |
disqua_liﬁéation under _R;uié 23

-As counsel for the lead plaintiff has indicated in
its moving papers or opposing papers, ﬂ1e iés.ue of a truth
on the rﬁarkét defense ends up being.a factuaﬁlssué which
has to be decided on the basis of the evidence which will -
dltimately be ad_ducéd either at trial 6r in motion prac_:iice

but, in particular, itis not a defense which is unique to
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that particular plaintiff. _
indeed, itis a defense which would apply to all
purchasers who were cévered by the pleadings as they were
initially drafted. In short, if wouid apply tc:: all sf the
purchasers who purchased at that point in time. That's not '
a unique defense by aﬁy stretch. ‘
-Ths Courtis not sétisﬁed that the concept that
there might be an implied admission by the filing of the
original complaint is sufficient to create such a
-substa_nt'ial unique defense as to warrant disqualiﬁcation-'of
the Pringle,plaintiffs. |
' 'The'Courf has further carefl_;llly considered the
érgument of Park Eést that there should be a separate niche
lead plaintiff. Suffice it fo say, as the Court oted in” 7
argument, there are virtusally no céses which support such a -
posiﬁon. Indeed, the court m In Re:.WorIdCan, Inc. -
‘Securities Litigation, 294 F.Supp.2d, 392 at 422, noted, _
"The argument that the NYSCRF did not &and does not have
standing. in this lawsvit because it does not have standing
{o bring claims based on ths 2000 and 2001 offerings blinks
reality and reqhires no further discussion. The underwriter
defendants have nof shown that there is any legal bar fo a
lead pléiﬁtiff asking othe_r plaintiffs to join a lawsuit as
named plaintiffs in order_ to represent more b_roadly the_‘__

interests of the class af the-time of the filing of the

o B
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consolidated class comblaint."

Decisions by district courts in othe_f cases have -
likewise reached that same conclusion. Weinberg.vs. Atlas
Air Worldwide Holdings, Inc., 216 FRD 248 at 284, Southem
District of N-ew York, 2003, and Aronson vs. McKesson, 79
F.Subp 2d, 1146, Nortt'_nem District of California, 1999. ‘

In short, if at the ime that class cerﬁﬁcatipn
is sought it is appropriate to consid_ér the designation of
sdbc!asses, the Court can and wili consider that issue at
that time. |

For the reasons which the Court has indicated, theb
applications by Park East and Mr. Hevesi to be appointed
lead cou'ns‘el are-denied in all respects. 4

s there éhything further which we have to do at
this point in these ﬁroceedings? ) A

MR. ENTWISTLE: No, your Hono.r. 7

THE COURT: Then | will see you gentlemen at 1:00.
We're ’go_ing to také ﬁp some interesting issues as to How
we're going td proéeed in the futhye, includi'ngnwith our
colleagties on the ERISA cases. | believe they've been
invited to attend that also so that you can explain to me-
how we can coordinate these matters. ' see you at oﬁe.
Thank you.

(Whereupon the proceedings are adj0umed.)
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