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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

: Case No. C-04-3181 (MJJ)
IN RE INVISION TECHNOLOGIES, INC. :
SECURITIES LITIGATION : CLASS ACTION

This document relates to: : PLAINTIFFS’ REPLY MEMORANDUM IN
: SUPPORT OF MOTION FOR LEAVE TO FILE
: MOTION FOR RECONSIDERATION
ALL ACTIONS.

Plaintiffs submit this Reply Memorandum in further support of Plaintiffs’ Motion For Leave To
File Motion For Reconsideration of the Court’s August 31, 2006 Order Granting Defendants’ Motion to
Dismiss and in reply to Defendants’ Response. Plaintiffs recognize that Civil Local Rule (“Civil L.R.”)
7-9(d) seems to apply herein and provides that the Court will set any briefing schedule on the request for
leave to file a motion, but given that Defendants have submitted a response without Court permission,

Plaintiffs believe that they needed to submit a reply to such response.
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ARGUMENT

Defendants argue that Plaintiffs cannot seek leave to file a motion for reconsideration pursuant to
Civil L.R. 7-9 because judgment has already been entered and that rule only applies before judgment is
entered. Defendants further argue that even if Plaintiffs could seek leave to file a motion under Civil
L.R. 7-9, here they cannot because sufficient grounds for such motion do not exist. Defendants are
wrong on each point.

On August 31, 2006, the Court entered Judgment in favor of Defendants, dismissing the Second
Amended Consolidated Complaint with prejudice. Within the applicable time period, Plaintiffs filed a
proposed Motion for Reconsideration pursuant to Rules 59(e) and 60(b) of the Federal Rules of Civil
Procedure. Such Rules provide a right to file such a motion after a judgment has been entered if it is
believed, inter alia, that a mistake was made by the Court. Indeed, while Defendants state that they are
not challenging the propriety of Plaintiffs’ proposed motion for reconsideration and will address the
substance of that motion if the Court sets a briefing schedule (see Response at 1, n.1), Defendants do not
challenge the right of Plaintiffs to move for reconsideration under the Federal rules, only whether the
proper procedure is first to request leave to file such a motion.'

According to Defendants, because Civil L.R. 7-9(a) provides that leave to file a motion for
reconsideration of an order needs to be sought before judgment is entered, they believe that a motion for
leave to file a motion for reconsideration is prohibited after judgment is entered. However, Civil L.R. 7-
9(a) contains no such prohibition. Moreover, the result of Defendants’ interpretation of Civil L.R. 7-9(a)
would not prevent the filing of motions for reconsideration, which are permitted under the federal rules,
but would only require leave to file such a motion when judgment had not yet been entered. If, however,
judgment had already been entered, the filing of a request for leave to file a motion for reconsideration
would be inconsequential. Because Civil L.R. 7-9 appears to be ambiguous as to whether leave is

required in circumstances such as exist in the present case, Plaintiffs, in the exercise of caution, elected

! If Defendants are correct that Plaintiffs do not first need to make a motion for leave to file their motion
for reconsideration, then Defendants’ contentions as to Civil L.R. 7-9 are moot and Plaintiffs’ Motion For
Reconsideration pursuant to Fed.R.Civ.P. 59(e) and 60(b) should be deemed filed.
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to first seek leave to file the motion for reconsideration.

In addition, prior to filing the motion for leave to file the motion for reconsideration, Plaintiftfs
sought guidance from the court clerk’s office. Plaintiffs called the clerk’s office and inquired as to
whether leave pursuant to Civil L.R. 7-9 first had to be obtained even if a judgment had already been
entered. A clerk responded that before any motion for reconsideration, leave pursuant to Civil L.R. 7-9
was required to be obtained. Plaintiffs explained the information received from the clerk to Defendants’
counsel and urged them not to file unnecessary papers with the Court, suggesting that if the Court
determined to consider the motion for reconsideration, leave would be granted and if not, it would be
denied. Defendants, however, ignored Plaintiffs’ suggestion, disregarded Civil L.R. 7-9(d), which states
that papers are not to be submitted unless the Court so directs, and instead submitted their Response.

Defendants also submit an argument concerning the merits of the motion for leave, although they
claim that such motion should not have been filed. They contend that grounds for leave do not exist
because the Court addressed the issues in the August 31, 2006 Order. See Response at 1. However, as
the Plaintiffs demonstrated in their proposed Motion for Reconsideration, the Court either did not
consider the material change in facts or a mistake was made in their application. Indeed, the very
information that the Court required in order to deny the motion to dismiss was presented in the new facts
submitted by the Plaintiffs in the proposed Third Amended Consolidated Complaint.

Plaintiffs have fully compiled with the Local Rules and the advice of the clerk in seeking leave to
file their motion for reconsideration. The procedures were proper and leave to file the motion for

reconsideration should be granted.”

? Defendants citation to Edgerly v. City and County of San Francisco, 2005 WL 106790 (N.D. Cal. Jan.
13, 2005) does not require a different result. In that action, plaintiff made a motion for reconsideration under
Civil L.R. 7-9 without first obtaining leave of the court to file such a motion. /d. at *2. Here, Plaintiffs are
moving for reconsideration under Fed.R.Civ.P. 59(¢) and 60(b) and, unlike the plaintiff in Edgerly, are first
seeking leave of the Court to file such a motion.
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CONCLUSION

For all the reason stated above and in Plaintiffs’ Motion For Leave To File a Motion For
Reconsideration, Plaintiffs respectfully request that the Court grants Plaintiffs’ motion for leave to file
their motion for reconsideration of the Court’s August 31, 2006 Order granting Defendants’ motion to
dismiss the Second Amended Consolidated Complaint.

Dated: September 27, 2006
GLANCY BINKOW & GOLDBERG LLP

By: s/Peter A. Binkow

Peter A. Binkow

1801 Avenue of the Stars, Suite 311
Los Angeles, California 90067
Telephone:  (310) 201-9150
Facsimile: (310) 201-9160

Plaintiffs’ Local Counsel
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Jeffrey S. Abraham

Lawrence D. Levit

One Penn Plaza, Suite 2805

New York, N.Y. 10119

Telephone:  (212) 279-5050

Facsimile: (212) 279-3655

Lead Plaintiffs’ Counsel
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PROOF OF SERVICE BY ELECTRONIC POSTING
PURSUANT TO NORTHERN DISTRICT OF CALIFORNIA LOCAL RULES AND
ECF GENERAL ORDER NO. 45
AND BY MAIL ON ALL KNOWN NON-REGISTERED PARTIES

I, the undersigned, say:

I am a citizen of the United States and am employed in the office of a member of the Bar of this
Court. Tam over the age of 18 and not a party to the within action. My business address is 1801 Avenue
of the Stars, Suite 311, Los Angeles, California 90067.

On September 27, 2006, I served the following by posting such documents electronically to the
ECF website of the United States District Court for the Northern District of California:

1 PLAINTIFFS’ REPLY MEMORANDUM IN SUPPORT OF MOTION
FOR LEAVE TO FILE MOTION FOR RECONSIDERATION

on all ECF-registered parties in the action and, upon all others not so-registered but instead listed below, by
placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid in the United
States mail at Los Angeles, California. They are:

SEE SERVICE LIST

Executed on September 27, 2006, at Los Angeles, California.

I certify under penalty of perjury that the foregoing is true and correct.

S/Daniel C. Rann
Daniel C. Rann
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SERVICE LIST

Electronically To All ECF-Registered Entities

By US Mail To All Known Non-ECF-Registered Entities

Jeffrey S. Abraham

Lawrence D. Levit

Abraham Fruchter & Twersky, LLP
One Penn Plaza, Suite 2805

New York, New York 10119-1910
Telephone: (212) 279-5050
Facsimile: (212) 279-3655

Richard A. Maniskas
Tamara Skvirsky

Schiffrin & Barroway, LLP
280 King of Prussia Road
Radnor, PA 19087

Marc A. Topaz

Schiffrin & Barroway. LLP
280 King of Prussia Road
Radnor, PA 19087
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