
Case3:03-cv-04999-SI Document271 Filed07/08/10 Page1 of 14

1

2

3

4

5

6

7

	

8	 UNITED STATES DISTRICT COURT

	

9	 NORTHERN DISTRICT OF CALIFORNIA

10
In re GILEAD SCIENCES SECURITIES	 ) Master File No. C-03-4999-SI

11 LITIGATION	 )
	  CLASS ACTION

	

12	 )
This Document Relates To: 	 ) [PROPOSED] ORDER PRELIMINARILY

	

13	 ) APPROVING SETTLEMENT AND
ALL ACTIONS.	 ) PROVIDING FOR NOTICE

	

14 	 )

15

16
i

17

18

19

20

21

22

23

24

25

26

27

28

517995 8

i



Case3:03-cv-04999-SI Document271 Filed07/08/10 Page2 of 14

F
i

	1	 WHEREAS, a consolidated action is pending before this Court styled In re Gilead Sciences 	 j

2 Securities Litigation, Master File No. 03-4999-SI (the "Action"); and

	

3	 WHEREAS, the Settling Parties having made application, pursuant to Federal Rule of Civil

4 Procedure 23(e), for an order preliminarily approving the Settlement of this Action, in accordance

5 with a Stipulation of Settlement dated as of June 28, 2010 (together with all exhibits thereto, the

6 "Stipulation"), which sets forth the terms and conditions for a proposed Settlement of the Action and

7 for dismissal of the Action with prejudice upon the terms and conditions set forth therein; and the

8 Court having read and considered the Stipulation and the exhibits annexed thereto;

	

9	 NOW, THEREFORE, IT IS HEREBY ORDERED:

	

10	 1.	 The Court, for purposes of this Order Preliminarily Approving Settlement and

11 Providing for Notice ("Preliminary Approval Order"), adopts all defined terms . as set forth in the
i

12 Stipulation.

13
2.	 The Court does hereby preliminarily approve the Settlement of the Action as set forth

14
in the Stipulation, subject to further consideration at the Fairness Hearing described below.

15

	

16	
3.	 Pursuant to Rules 23 (a) and (b)(3) of the Federal Rules of Civil Procedure, and for the

17 purposes of the Settlement only, this Action is hereby certified as a class action on behalf of all

	

18 Persons who purchased Gilead Publicly Traded Securities during the period from and including July 	 j

19 14, 2003 through and including October 28, 2003. Excluded from the Class are the Defendants, the

20
officers and directors of Gilead during the Class Period, members of their immediate families and

21
their legal representatives, heirs, successors or assigns and any entity in which any such excluded

22
Person has or had a controlling interest. Also excluded from the Class are those Persons who timely

23

24 and validly request exclusion from the Class.
i

	

25	 4.	 The Court finds and concludes, for the purposes of the Settlement only, that the

26 prerequisites for a class action under Rules 23(a) and (b)(3) of the Federal Rules of Civil Procedure

27 have been satisfied in that: (a) the number of Class Members is so numerous that joinder of all

28
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1 members thereof is impracticable; (b) there are questions of law and fact common to the Class; (c)

2 the claims of the named representatives are typical of the claims of the Class they seek to represent;
I

	

3 (d) the Lead Plaintiffs Trent St. Clare and Terry Johnson and Plaintiffs' Co-Lead Counsel will fairly 	 j

4
and adequately represent the interests of the Class; (e) the questions of law and fact common to the

5
Members of the Class predominate over any questions affecting only individual Members of the

6
7 Class; and (f) a class action is superior to other available methods for the fair and efficient

. 8 adjudication of the controversy.

	

9	 5.	 Pursuant to Federal Rule of Civil Procedure 23(e), a hearing (the "Fairness Hearing")

10 shall be held before this Court on November 5, 2010, at 10:30 a.m., at the United States District

11 Court for the Northern District of California, 450 Golden Gate Avenue, San Francisco, CA 94102, to
12

determine:
13

	

14	
(a)	 whether the proposed settlement of the Action on the terms and conditions

15 provided for in the Stipulation is fair, reasonable, and adequate to the Class and should be approved

16 by the Court;

	

17	
(b)	 whether a Judgment as provided in ¶1.15 of the Stipulation should be entered;

	

18	
(c)	 whether the proposed Plan of Allocation should be approved; and

	

19	
(d)	 the amount of attorneys' fees and expenses, if any, that should be awarded to

20 Plaintiffs' Counsel.

	

21	
6.	 Pursuant to Rule 53 (c) of the Federal Rules of Civil Procedure, the Court appoints the

22 firm of A.B. Data, Ltd. ("Claims Administrator") to supervise and administer the notice procedure as

23 well as the processing of claims as more fully set forth below. Neither the Settling Parties, the

24 Released Persons nor their counsel shall be liable for any act or omission of the Claims

25 Administrator.
26

(a)	 Not later than July 23, 2010 (the "Notice Date"), the Claims Administrator
27

shall cause a copy of the Settlement Notice and the Proof of Claim, substantially in the forms
28
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1 annexed as Exhibits A-1 and A-2 hereto, to be mailed by first-class mail to all Class Members who

2 can be identified with reasonable effort;

	

3	 (b)	 Not later than July 23, 2010, the Claims Administrator shall post the

4 Stipulation on its website at www.GileadSecuritiesSettlement.com ;

	

5	 (c)	 Not later than August 2, 2010, the Claims Administrator shall cause the

6 Summary Notice, annexed as Exhibit A-3 hereto, to be published once in the national edition of

7 Investor's Business Daily; and

	

8	 (d)	 Not later than October 26, 2010, Plaintiffs' Co-Lead Counsel shall serve on

9 Defendants' Counsel and file with the Court proof, by affidavit or declaration, of such mailing and
1

10 publishing.
i

	

11	 7.	 Nominees who purchased Gilead Publicly Traded Securities for the benefit of another

12 Person during the Class Period shall be requested, within ten (10) days after their receipt thereof, to

13 either: (a) send the Settlement Notice and Proof of Claim to all such beneficial owners of Gilead
14

Publicly Traded Securities; or (b) send a list of the names and addresses of such beneficial owners to
15

the Claims Administrator, in which event the Claims Administrator shall promptly mail the
16

17 Settlement Notice and Proof of Claim to such beneficial owners. The Claims Administrator shall, if

18 requested, reimburse banks, brokerage houses, or other nominees for their reasonable out-of-pocket

19 expenses incurred in providing the Settlement Notice to beneficial owners who are Class Members,

20 which expenses would not have been incurred except for the sending of such notice, subject to

21
further order of this Court with respect to any dispute concerning such compensation.

22

	

8.	 The form and method of notice specified herein is the best notice practicable, shall
23
24 constitute due and sufficient notice to all Persons and entities entitled to receive such notice, and

i
25 shall fully satisfy the requirements of due process, Rule 23 of the Federal Rules of Civil Procedure,

26 15 U.S.C. §78u-4(a)(7), and all other applicable laws and rules.

27

28
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1	 9.	 All Members of the Class shall be bound by all determinations and judgments in the

2 Action concerning the Settlement, whether favorable or unfavorable to the Class.
1

3	 10.	 Class Members who wish to participate in the Settlement shall complete and submit

4
the Proof of Claim form in accordance with the instructions contained therein. Unless the Court

5
orders otherwise, all Proof of Claim forms must be submitted no later than December 6, 2010. Any

6

7 Class Member who does not timely submit a Proof of Claim within the time provided shall be barred

g from sharing in the distribution of the proceeds of the Net Settlement Fund, unless otherwise ordered

9 by the Court, but shall nevertheless be bound by the Judgment and any other orders entered by the

10 Court. Notwithstanding the foregoing, Plaintiffs' Co-Lead Counsel shall have the discretion to

11
accept late-submitted claims for processing by the Claims Administrator so long as distribution of

12
the Net Settlement Fund is not materially delayed.

13

	

11.	 Any Member of the Class may enter an appearance in the Action, at his, her, or its
14

15 own expense, individually or through counsel of their own choice. If they do not enter an

16 appearance, they will be represented by Plaintiffs' Co-Lead Counsel, who are hereby authorized to

17 act on behalf of the Class with respect to all acts required by, or which may be given pursuant to, the

18 Stipulation, or such other acts that are reasonably necessary to consummate the proposed Settlement

19
set forth in the Stipulation.

20

	

12.	 Any Person who is a Member of the Class may, upon written request, be excluded or
21
22 "opt out" from the Class. All Class Members shall be bound by all determinations, orders, and

23 judgments in this Action, whether favorable or unfavorable, unless such Persons request exclusion

24 from the Class in a timely and proper manner, as hereinafter provided. A Class Member wishing to

25 make a request for exclusion ("Request for Exclusion") shall mail the Request in written form by

26 first-class mail postmarked no later than September 30, 2010 to the address designated in the

27
Settlement Notice. Such Request for Exclusion shall clearly indicate the name, address, and

28
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1 telephone number of the Person seeking exclusion, state that the sender requests to be excluded from

2 the Class in the Gilead Securities Litigation, and must be signed by such Person. Such Persons
i

3 requesting exclusion are also directed to state the date(s), price(s), and number(s) of shares and/or

4
options for all of their purchases and sales of Gilead Publicly Traded Securities made during the

5
Class Period from and including July 14, 2003 through October 28, 2003. A Request for Exclusion

6

7 shall not be effective unless it provides the required information and is made within the time stated

8 above, or is otherwise accepted by the Court. All Persons who submit valid and timely Requests for

9 Exclusion in the manner set forth in this paragraph shall have no rights under the Stipulation, shall

10 not share in the distribution of the Net Settlement Fund, and shall not be bound by the Stipulation or

11
any orders or judgment entered herein.

12

	

13.	 The Claims Administrator shall cause to be provided to Plaintiffs' Co-Lead Counsel
13
14 and Defendants' Counsel copies of all Requests for Exclusion, and any written revocation of

15 Requests for Exclusion, as expeditiously as possible and in any event within three (3) business days

16 of the Claims Administrator's receipt thereof.

17	 14.	 Any Member of the Class may appear and show cause, if he, she, or it has any reason

18 why the proposed Settlement of the Action should not be'approved as fair, reasonable, and adequate,

19
or why the Judgment should not be entered thereon, the Plan of Allocation should not be approved,

20
or attorneys' fees and expenses should not be awarded to Plaintiffs' Counsel; provided, however,

21
22 that no Class Member or any other Person shall be heard or entitled to contest the approval of the

23 terms and conditions of the proposed Settlement, or, if approved, the Judgment to be entered thereon

24 approving the same, or the order approving the Plan of Allocation, or any attorneys' fees and

25 expenses to be awarded to Plaintiffs' Counsel, unless written objections and copies of any papers

26 and briefs in support thereof are filed with the Clerk of the United States District Court for the

27
Northern District of California, and served upon Jeffrey D. Light, Robbins Geller Rudman & Dowd

28

517995_8 [PROPOSED] ORDER PRELIMINARILY APPROVING SETTLEMENT AND PROVIDING FOR
NOTICE - C-03-4999-SI	 -5-



Case3:03-cv-04999-SI Document271 Filed07/08/10 Page7 of 14

1 LLP, 655 West Broadway, Suite 1900, San Diego, CA 92101, Lori G. Feldman, Milberg LLP, One

2 Penn Plaza, New York, NY 10119, and John C. Dwyer, Cooley LLP, Five Palo Alto Square, 3000 El
i

3 Camino Real, Fourth Floor, Palo Alto, CA 94306-2155, on or before September 30, 2010. Any

4
Member of the Class who does not make his, her or its objection in the manner provided herein shall

5
be deemed to have waived such objection and shall forever be foreclosed from making any objection

6

7 to the fairness, reasonableness or adequacy of the proposed Settlement as incorporated in the

g Stipulation, to the Plan of Allocation, and to the award of attorneys' fees and expenses to Plaintiffs'

9 Counsel, unless otherwise ordered by the Court.

10	 15.	 All funds held by the Escrow Agent(s) shall be deemed and considered to be in

11
custodia legis, and shall remain subject to the jurisdiction of the Court, until such time as such funds

12
shall be distributed pursuant to the Stipulation and/or further order(s) of the Court.

13

	

16.	 All papers in support of the Settlement, Plan of Allocation, and any application by
14

15 Plaintiffs' Co-Lead Counsel for attorneys' fees and expenses shall be filed and served no later than

16 September 16, 2010, and any reply papers shall be filed and served no later than October 29, 2010.

17	 17.	 Neither Defendants nor any of the Released Persons shall have any responsibility or

18 liability for the Plan of Allocation or any application for attorneys' fees or expenses submitted by

19
Plaintiffs' Counsel or award thereon, and such matters will be considered by the Court separately

20
from the fairness, reasonableness, and adequacy of the Settlement.

21

22	
18.	 At or after the Fairness Hearing, the Court shall determine whether the Judgment

23 should be entered and whether the Plan of Allocation proposed by Plaintiffs' Co-Lead Counsel and
4

24 any application for attorneys' fees and expenses should be approved.

25	 19.	 All reasonable expenses incurred in identifying and notifying Class Members as well

26 as administering the Settlement Fund shall be paid solely from the Settlement Fund as set forth in the

27
Stipulation. In the event the Court does not approve the Settlement, or it is terminated or otherwise

28
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s

i

1 fails to become effective, neither Lead Plaintiffs nor any of their counsel shall have any obligation to

2 repay any amounts actually and properly incurred or disbursed pursuant to ¶2.6 or ¶2.7 of the

3 Stipulation.

4

	

20.	 Defendants have denied any liability, fault, or wrongdoing of any kind in connection
5

with the allegations in the Action, and as such, neither the Stipulation, nor any of its terms or
6

7 provisions, nor any of the negotiations or proceedings connected with it, shall be construed as an

g admission or concession by any Defendant of the truth of any of the allegations in the Action, or of

9 any liability, fault, or wrongdoing of any kind.

10	 21.	 If the Settlement, including any modification made with the agreement of the Settling

11 Parties, is terminated for any reason whatsoever, the Settlement (including any modification thereof)

12
as provided in the Stipulation, class certification, and any actions taken or to be taken in connection

13
therewith (including this Preliminary Approval Order and any judgment entered herein), shall be

14

15 terminated and shall become null and void and of no further force and effect except that any

16 obligations or provisions relating to payment of costs and expenses incurred in connection with

17 notice and claims administration and any other obligation or provision that is expressly designated in

18 the Stipulation to survive termination of the Settlement shall survive such termination.

19

	

22.	 All proceedings in the Action, other than such proceedings as may be necessary to
20

carry out the terms and conditions of the Settlement, are hereby stayed and suspended until further
21
22 order of this Court. Pending final approval of the Settlement, Lead Plaintiffs and all Members of the

23 Class are barred and enjoined from commencing, instituting or continuing to prosecute or asserting

24 in any forum, either directly or indirectly, on their own behalf or on behalf of any class or other

25 Person, any of the Released Claims against any of the Released Persons.

26	 23.	 The Court reserves the right to adjourn the date of the Fairness Hearing without

27
further notice to the Members of the Class, and retains jurisdiction to consider all further

28
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1 applications arising out of or connected with the proposed Settlement. The Court may approve the

2 Settlement, with such modifications as may be agreed to by the Settling Parties, if appropriate,

3 without further notice to the Class.

4
24.	 The Court further retains jurisdiction over this Action to consider all further matters

5
6 arising out of or connected with the Settlement reflected in the Stipulation, including enforcement of

7 the releases provided for in the Stipulation.

g	 25.	 The Court may extend any of the deadlines set forth in this Preliminary Approval

9 Order without further notice to Class Members.

10	 IT IS SO ORDERED.

11

12 DATED:	
7/7/10

13	 THE HONORABLE SUSAN ILLSTON
UNITED STATES DISTRICT JUDGE

14 Submitted by.

15 ROBBINS GELLER RUDMAN
& DOWD LLP

16 JEFFREY D. LIGHT

17

18	 t—FF Y D. L : T

19 100 Pine Street, Suite 2600
San Francisco, CA 94111

20 Telephone: 415/288-4545
21 415/288-4534 (fax)

22 ROBBINS GELLER RUDMAN
& DOWD LLP

23 SANFORD SVETCOV
SUSAN K. ALEXANDER
100 Pine Street, Suite 2600

24 San Francisco, CA 94111
Telephone: 415/288-4545

25 415/288-4534 (fax)

26

27

28
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1

	

	 k
ROBBINS GELLER RUDMAN

2 & DOWD LLP
DAVID J. GEORGE

3 ROBERT J. ROBBINS
120 East Palmetto Park Road, Suite 500

4 Boca Raton, FL 33432	 s
Telephone: 561/750-3000

5 561/750-3364 (fax)

6 MILBERG LLP
JOSHUA H. VINIK

7 LORI G. FELDMAN
One Penn Plaza

8 New York, NY 10119
Telephone: 212/594-5300

9 212/868-1229 (fax)

10 Co-Lead Counsel for Plaintiffs

11 KAPLAN FOX & KILSHEIMER LLP
LAURENCE D. KING

12 LINDA M. FONG
350 Sansome Street, Suite 400

13 San Francisco, CA 94104
Telephone: 415/772-4700

14 415/772-4707 (fax)

15 Additional Counsel for Plaintiffs

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE

I hereby certify that on July 7, 2010, I electronically filed the foregoing with the Clerk of the

Court using the CM/ECF system which will send notification of such filing to the e-mail addresses

denoted on the attached Electronic Mail Notice List, and I hereby certify that I have mailed the

foregoing document or paper via the United States Postal Service to the non-CM/ECF participants

indicated on the attached Manual Notice List.

I further certify that I caused this document to be forwarded to the following Designated

Internet Site at: http://securities.stanford.edu.

I certify under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on July 7, 2010.

s/Jeffrey D. Light 
JEFFREY D. LIGHT

ROBBINS GELLER RUDMAN
& DOWD LLP

655 West Broadway, Suite 1900
San Diego, CA 92101-3301
Telephone: 619/231-1058
619/231-7423 (fax)

E-mail: jeffl@rgrdlaw.com

I

I

f

I
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Mailing Information for a Case 3:03-cv-04999-SI

Electronic Mail Notice List

The following are those who are currently on the list to receive e-mail notices for this case.

• Susan K. Alexander
SuziA@rgrdlaw. com, e_file_sd@rgrdlaw. com,e_file_sf@rgrdlaw. com

• Eric J. Belfi
ebelfi@labaton.com,ElectronicCaseFiling@labaton.com

• Lauren Block
lblock@milberg.com

• Brian D. Brooks
bbrooks@murrayfrank.com

• Ross B. Brooks
rbrooks@milberg.com

• Matthew Dean Brown
mbrown@cooley.com ,nafeyla@cooley.com

• John C. Dwyer
dwyerjc@cooley.com,giovannonib@cooley.com

• Lori G. Feldman
lfeldman@milberg.com

• Linda M. Fong
Ifong@kaplanfox.com ,kweiland@kaplanfox.com ,lbarry@kaplanfox.com

• David Jude George
dgeorge@rgrdlaw.com,e—file_sd@rgrdlaw.com,e—file—R@rgrdlaw.com

• Michael M. Goldberg
info@glancylaw.com

• Robert A. Jigarjian
jigarjianlaw@gmail.com

. Jeffrey Michael Kahan
kabanjm@cooley.com,kramems@cooley.com

. Laurence D. King
lking@kaplanfox.com,kweiland@kaplanfox.com,lbarry@kaplanfox.com

. Jeffrey David Light

https:Hecf.cand.uscourts.gov/cgi-bin/MailList.pl?358479161846199-L_366_0-1 	 7/7/2010
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j effl@rgrdlaw.com,e_file_sd@rgrdlaw. com ,e_Rle_sf@rgrdlaw.com

• Douglas C McDermott
doug@mcdermottnewman.com,eric@mcdermottnewman.com

• John W. Pillette
CAND.USCOURTS@classcounsel.com

• Robert Jeffrey Robbins
rrobbins@lerachlaw.com,ppuerto@lerachlaw.com

• David Avi Rosenfeld, Esq
drosenfeld@geller-rudman.com

• Samuel H. Rudman
srudman@csgrr.com

• Jennifer J. Sosa
jsosa@milberg.com

• Marc M. Umeda
MUmeda@robbinsumeda.com ,notice@robbinsumeda.com

• Joshua H. Vinik
jvinik@milberg.com

Manual Notice List

The following is the list of attorneys who are not on the list to receive e-mail notices for this case (who
therefore require manual noticing). You may wish to use your mouse to select and copy this list into
your word processing program in order to create notices or labels for these recipients.

Jack G. Fruchter
Abraham Fruchter & Twersky LLP
One Penn Plaza
Suite 2805
New York, NY 10119

Holly W. Kimmel
Coughlin Stoia Geller Rudman & Robbins LLP
120 E. Palmetto Park Road
Suite 500
Boca Raton, FL 33432-4809

James M. Orman
Law Offices of James M. Orman
1845 Walnut Street, 14th Floor
Philadelphia, PA 19103

https:Hecf cand.uscourts.gov/cgi-bin/MailList.pl?358479161846199-L_366_0-1 	 7/7/2010
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Manual Notice List

Marc A. Topaz	 Robert S. Green
Chad E. Kauffman	 Green Welling, P.C.
Barroway Topaz Kessler Meltzer & 	 595 Market Street, Suite 2750

Check, LLP	 San Francisco, CA 94105
280 King of Prussia Road	 415/477-6700
Radnor, PA 19087	 415/477-6710 (Fax)

610/667-7706
610/667-7056 (Fax)

Joseph J. Tabacco, Jr.	 Jeffrey M. Norton
Christopher T. Heffelfinger 	 Harwood Feffer LLP
Berman DeValerio	 488 Madison Avenue, 8th Floor
One California Street, Suite 900 	 New York, NY 10022
San Francisco, CA 94111 	 212/935-7400

415/433-3200	 212/753-3630 (Fax)
415/433-6382 (Fax)

Mel E. Lifshitz	 Lori S. Brody
Bernstein Liebhard LLP	 Kaplan, Fox & Kilsheimer LLP
10 East 40th Street 	 1801 Century Park East, Suite 1440
New York, NY 10016	 Los Angeles, CA 90067

212/779-1414	 310/785-0800
212/779-3218 (Fax)	 310/785-0897 (Fax)

Joshua M. Lifshitz	 Brian P. Murray
Bull & Lifshitz LLP	 Murray, Frank & Sailer LLP
18 East 41st Street, 1 lth Floor	 275 Madison Avenue, Suite 801
New York, NY 10017	 New York, NY 10016

212/213-6222	 212/682-1818
212/213-9405 (Fax)	 212/682-1892 (Fax)

Steven J. Toll	 Juan Carlos Sanchez
Daniel S. Sommers	 Stanford Digital Law Project - Securities
Marka A. Peterson	 Class Action Clearinghouse
Cohen Milstein Sellers & Toll PLLC	 559 Abbott Way
1100 New York Ave., N. W., Suite 500	 Stanford, CA 94305
Washington, DC 20005-3964	 650/725-0479

202/408-4600
202/408-4699 (Fax)


