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1|| GOLD BENNETT CERA & SIDENER LLP
SOLOMON B. CERA. (State Bar No. 99467) Fu LE D

2 | STEVEN O. SIDENER (State Bar No. 121062)

THOMAS C. BRIGHT (State Bar No. 169713)

3 || GWENDOLYN R. GIBLIN (State Bar No. 181973)

595 Market Street, Suite 2300

4 |l San Francisco, California 94105-2835

Telephone: (415) 777-2230

5 || Facsimile: (415) 777-5189

SOUTHERN DISTRICT
6 || Attorneys for Section 10(b) Lead Plaintiff BY
The Loran Group

7

8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA
10

Case No. 02-CV-0870-BEN (RBB)
114 IN RE PEREGRINE SYSTEMS, INC.
" SECURITIES LITIGATION- NOTICE OF APPEAL
13
14 -
s This Document Relates to:
ALL ACTIONS.

16
17
18 NOTICE IS HEREBY GIVEN that Lead Plaintiff the Loran Group hereby appeals to

19 |t the United States Court of Appeals for the Ninth Circuit from the Judgment pursuant to Rule

2Q |} 54(b) of the Federal Rules of Civil Procedure filed in this action on January 17, 2006 (Docket

21 f No. 716).

22 Specifically, the Loran Group appeals from (1) the dismissal with prejudic;: of the claims
23 || under Section 10(b) of the Securities Exchange Act'of. 1934 (the 1934 Act”), 15 U.S.C. §78j(b),
24 || against defendants BearingPoint, Inc., KPMG LLP and Larry Rodda, as reflected in the District
25 | Court’s January 20, 2005 Order (Docket No. 592) and (2) t‘he dismissal with prejudice of the

26 || claims under Section 10(b) and Section 20(a) o%the 193 %OE S‘U‘ﬁ @-§§.‘78t(a), agamst

27 | defendants John J. Moores, Richard T. Nelson W ; (as-to-Settion 10(b) only),

28 || Charles E. Noell II1, Christopher A. Cole, Norris van den Berg, Richard A. Hosley II,

e
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William D. Savoy, Thomas G. Watrous, and Rodney T. Dammeyer, as reflected in the Court’s

March 30, 2005 Order (Docket No. 614).
GOLD BENNETT CERA & SIDENER LLP

v

Dated: February @, 2006

7T Solomon B. Cera

Attorneys for Section 10(b) Lead Plaintiff
The Loran Group

NOTICE OF APPEAL -- MASTER FILE NO. 02-CV-0870-BEN(RBB)
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CERTIFICATE OF SERVICE

I, KimLane E. Gantan, hereby declare under penalty of perjury as follows:

I am employed by Gold Bennett Cera & Sidener LLP, 595 Market Street, Suite 2300, San
Francisco, California, 94105-2835. I am over the age of eighteen years and am not a party to this
action.

On February 7, 2006, I served a copy of the aforementioned “NOTICE OF APPEAL”
on all parties listed on the attached Exhibit I, by causing true and correct copies of same to be
enclosed in sealed envelopes and deposited in the U.S. Mail, postage prepaid, or delivered via
facsimile, or as otherwise indicated on the attached Exhibit [.

Executed on February 7, 2006, at San Francisco, California.

ik ol

KimLane E. Gantan

CERTIFICATE OF SERVICE - Case No. 02-CV-0870 J(RBB)
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EXHIBIT I

Counsel for Plaintiff Heywood Waga

Jeffrey B. Abraham, Esq.

Lawrence D. Levit, Esq.

Abraham Fruchter & Twersky, LLP
One Penn Plaza, Suite 2805

New York, NY 10119-0165

Tel: (212) 714-2444

Fax: (212) 279-3655

Counsel for Plaintiff Heywood Waga

Patrice Bishop, Esq.

Stull Stull & Brody

10940 Wilshire Blvd., Suite 2300
Los Angeles, CA 90024

Tel: (310) 209-2468

Fax: (310) 209-2087

Counsel for Defendants Arthuf Andersen
LLp

Douglas M. Butz, Esq.

Kevin V. DeSantis, Esq.

Butz Dunn DeSantis & Bingham
101 West Broadway, Suite 1700
San Diego, CA 92101

Tel: (619) 233-4777

Fax: (619) 231-0341

Counsel for Defendant Christopher A. Cole

Counsel for Plaintiff Heywood Waga

Jules Brody, Esq.

Howard T. Longman, Esq.
Patrick Slyne, Esq.

Stull Stull & Brody

6 East 45" Street

New York, NY 10017
Tel: (212) 687-7230

Fax: (212) 490-2022

Counsel for Defendants Arthur Andersen LLP

C. Stephen Howard, Esq.

T. Scott Vick, Esq. :

Alschuler Grossman Stein & Kahan LLP
The Water Garden ' )
1620 26" Street, Fourth Floor

North Tower

Santa Monica, CA 90404-4060

Tel: (310) 907-1000

Fax: (310) 907-2000

Counsel for Defendant Douglas S. Powanda

Leighton M. Anderson, Esq.
David A. Brady, Esq.

Bewley Lassleben & Mille, LLP
13215 East Penn Strect, Suite 510
Whittier, CA 90602-1797

Tel: (562) 698-9771

Fax: (562) 696-6357

Counsel for Defendant Steve Gardner

Caroline MclIntyre, Esq.
Bergeson, LLP

303 Almaden Blvd., Suite 500
San Jose, CA 95110-2712
Tel: (408) 291-6200

Fax: (408) 297-6000

Scott T. Pratt, Esq.

Jeffrey A. Feasby, Esq.
Keesal Young & Logan

400 Oceangate

P.O. Box 1730

L.ong Beach, CA 90801-1730
Tel: (562) 436-2000

Fax: (562) 436-7416

Counsel for Defendant Daniel F. Stulac

Michael A. Attanasio, Esq.
Cooley Godward LLP
4401 Eastgate Mali

San Diego, CA 92121

Tel: (858) 550-6000

CERTIFICATE OF SERVICE - Case No. 02-CV-0870 J(RBB)
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Counsel for Defendant [lse Cappel

Michael L. Lipman, Esg.

Barbara Howe Murray, Esq.
Coughlan Semmer & Lipman, LLP
501 West Broadway, Suite 400
San Diego, CA 92101

Tel: (619) 232-0800

Fax: (619) 232-0107

Counsel for Defendant John J. Moores

Harron M. Reasoner, Esq.
Jeffrey S. Johnston, Esq.
Vinson & Elkins, LLP
1001 Fannin, Suite 2300
Houston, TX 77002-6760
Tel: (713) 758-2198

Fax: (713) 615-5920

Counsel for Defendant William D. Savoy

Robert P. Stewart, Esqg.
McNaul Ebel Nawrot Helgren
. & Vance, LLC
600 University Street, Suite 2700
Seattle, WA 98101-3143
Tel: (206) 467-1816
Fax: (206) 624-5128

Counsel for Defendant William Savoy

Cyrus R. Vance, Jr., Esqg.

Morvillo Abramowitz Grand lason &
Silberberg, P.C.

565 Fifth Avenue

New York, NY 10017

Tel: (212) 856-9600

Fax: (212) 856-9494

Counse] for Defendant John J. Moores

John B. Quinn, Esq.
Harry A. Olivar, Jr., Esq.
Quinn Emanuel Urquhart Oliver
& Hedges, LLP
865 South Figueroa Street, 10" Floor
Los Angeles, CA 90017
Tel: (213) 624-7707
Fax: (213) 624-0643

Counsel for Defendant John J. Moores

David J. Noonan, Esq.

Post Kirby Noonan & Sweat LLP
One America Plaza

600 West Broadway, Suite 1100
San Diego, CA 92101-3387

Tel: (619) 231-8666

Fax: (619)231-9593

Counsel for Defendant William Savoy

Kathryn D. Horning, Esq.

Allen Matkins Leck Gamble & Mallory, LLP
501 West Broadway, 9" Floor

San Diego, CA 92101

Tel: (619) 233-1155

Fax: (619) 233-1158

Counsel for Defendants Richard A. Hoslev and
Charles E. Noell, Norris van den Berg

Brian E. Pastuszenski, Esq.
Christine Chung, Esq.
Goodwin Procter LLP
Exchange Place

53 State Street

Boston, MA 02109

Tel: (617) 570-1000

Fax: (617) 523-1231

CERTIFICATE OF SERVICE - Case No. 02-CV-0870 J(RBB)
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Counse! for Defendants Richard A. Hosley
and Charles E. Noell.Ill and Norris van den

Berg

Jane Hahn, Esq.

Alison P. Adema, Esqg.

Hahn & Adema

501 W. Broadway, Suite 1730
San Diego, CA 92101

Tel: (619) 235-2100

Fax: (619) 235-2101

Counsel for Defendants Richard A. Hosley

and Charles E. Noell.[II and Norris van den

Berg

Robin Gibbs

J. Christopher Reynolds
Jeffrey Cotner

Gibbs & Bruns, LLP

1100 Louisiana, Suite 5300
Houston, TX 77002

Tel: (713) 650-88035

Fax: (713) 750-0903

Counsel for Defendant Steve S Spitzer - |

James P. Maniscalco, Esq.

Dan Marmalefsky, Esq.
Morrison & Forester

555 West Fifth Street, Suite 3500
Los Angeles, CA 900(3-1024
Tel: (213) 892-5217

Fax: (213) 892-5454

Counsel for Defendant Thomas Watrous

Wayne T. Lamprey, Esq.

Anne H. Hartman, Esq.

Goodin MacBride Squeri Ritchie
& Day, LLP

505 Sansome Street, Suite 900

San Francisco, CA 94111

Tel: (415) 392-7900

Fax: (415) 398-4321

Counsel for Defendant Richard T. Nelson

Robert S. Brewer, Jr., Esq.
McKenna Long & Aldridge, LLP
Symphony Towers

750 B Street, Suite 3300

San Diego, CA 92101

Tel: (619) 595-5400

Fax: (619) 595-5450

Counsel for Defendant Fredric B. Luddy

Christopher H. McGrath, Esq.

Paul Hastings Janofsky & Walker, LLP
3579 Valley Centre Drive

San Diego, CA 92130

Tel: (858) 720-2500

Fax: (858) 720-2555

Counsél for Defendant Matthew C. Gless

Thomas L. Vance, Esq.

" Vance & Blair, LLP .

1201 Camino Del Mar, Suite 205
Del Mar, CA 92014
Tel: (858) 793-0049
Fax: (858) 793-1655

Counsel for Defendant AWSC Societe
Cooperative, En Liquidation

Robert S. Gerber, Esq.

Betty Santohigashi, Esq.

Martha Sottosanti, Esq.

Sheppard Mullin Richter & Hampton, LLP
12544 High Bluff Drive, Suite 300

San Diego, CA 92130-3051

Tel: (858) 720-8900

Fax: (858) 509-3691

CERTIFICATE OF SERVICE - Case No. 02-CV-0870 J(RBB)
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Counsel for Defendant AWSC Societe
Cooperative, En Liguidation

Martha H. Sottosanti, Esq.

Sheppard Mullin Richter & Hampton, LLP
501 West Broadway, 19® Floor

San Diego, CA 92101-3598

Tel: (619) 338-6500

Fax: (619) 234-3815

Counsel for Defendant Rodney F. Dammeyer

Michael J. Duckor, Esqg.
Duckor, Spradling & Metzger
401 West A Street, Suite 2400
San Diego, CA 92101

Tel: (619) 231-3666

Fax: (619) 231-6629

Counsel for Defendant Larry Rodda

Matthew Powell, Esq.

Wilke, Fleury, Hoffert, Gould & Blmey LLP
400 Capital Mall, 22™ Floor

Sacramento, CA 95814

Tel: (916) 441-2430

Fax: (916) 442-6664

1+ Curtis V. Trinko, Esq.

Law Offices of Curtls V. Trmko LLP
16 West 46" Street, 7 Floor

New York, NY 10036

Tel: (212) 490-9550

Fax: (212) 986-0158

Counse! for Defendant KPMG LLP

Garrett K. Craig, Esq.

Sidley Austin LLP

555 W. Fifth Street, 40" Floor
Los Angeles, CA 90013

Tel: (213) 896-6632

Fax: (213) 896-6600

Counsel for Defendant Rodney F. Dammeyer

Phillip L. Stern, Esq.

Richard P. Campbell, Esq.

Freeman, Freeman & Salzman, P.C.

401 North Michigan Avenue, Suite 3200
Chicago, IL 60611-4207

Telephoene: (312) 222-5100

Facsimile: (312) 822-0870

Counsel for Defendant BearingPoint, Inc.

Jennifer L. Spaziano, Esq.

Skadden, Arps, Slate, Meagher & Flom LLP
1440 New York Avenue, NW .
Washington, DC 20005 -~

Tel: (202) 371-7000 -

Fax: (202) 393-5760

Counsel for Defendant BearingPoint, Inc.

James E. Lyons, Esq.

Skadden, Arps, Slate, Meagher & Flom LLP
Four Embarcadero Center

San Francisco, CA 94111

Tel: (415) 984-6400

Fax: (415) 984-2698

CERTIFICATE OF SERVICE - Case No. 02-CV-0870 J(RBB)
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LR TN T COURT
3%!&%&{95‘6?& G/ CALIFORNIA

DEPUTY

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

inre: CASE NO. 02CV870-BEN (RBB)

PEREGRINE SYSTEMS, INC. ORDER GRANTING FINAL
SECURITIES LITIGATION JUDGMENT UNDER RULE 54(b)
AND STAYING ACTION
PENDING FINAL RESOLUTION
OF APPEAL (Docket Nos. 630 and
639)

R
INTRODUCTION.

Now before the Court is the Lead Plaintiff', the Loran Group’s, Motion for Entry of
Judgment under Federal Rule of Civil Procedure 54(b), based on two rulings the Court issued in
January and March of 2005. Under Rule 54(b), “[w]hen more than one claim for relief is presented
in an action . . . or when muitiple parties are involved, the court may direct the entry of a final

judgment as to one or more but fewer than all of the claims or parties . .. .” Id. The Motion is

' Plaintiffs are divided into one main class and two sub-classes. The main class is represented
by the Lead Plaintiff, the Loran Group. The sub-classes include those who obtained Peregrine’s stock
when it merged with Harbinger and Remedy Corporations. Unless specifically distinguishing between
these classes of Plaintiffs, when the Court uses Plaintiff it only refers to the Lead Plaintiff, the Loran

Group.
- ; / -/f ! 02cv870-BEN (RBB)




unopposed.” Instead, Defendants® Moores, Noell, Hosley and van den Berg move for stay of the
action if the 54(b) judgment is granted, which the sub-class Plaintiffs oppose.
The Loran Group’s claims are under Sections 10(b) and 20(a) of the Securities Exchange
Act, 15 U.S.C. §§ 78j(b) 78t(a), and the Securities Exchange Commission’s Rule 10b-5, 17 C.E.R.
‘l § 240.10b-5.
In 2005, the Court issued two rulings regarding the Loran Group’s claims. First, in January

2005, the Court dismissed with prejudice the Loran Group’s claims under Section 10(b) and Rule

10b-5 of the 1934 Act against Defendants KPMG LLP, BearingPoint, Inc., and Larry Rodda (“the
KPMG Defendants™). Specifically, the Court found that the KPMG Defendants were aiders and
abetters within the meaning of Section 10(b) and Rule 10b-5, and thus not liable. See, Central

Bank of Denver, N.A. v. First Interstate Bank of Denver (“Central Bank™), 511 U.S. 164, 191

(1994) (“[A] private plaintiff may not maintain an aiding and abetting suit under § 10(b).”).
Then, in March 2005, the Court issued its second Order. In that Order, as relevant here, the

Court found that the Loran Group state a Section 10(b) claim against Gardner, Gless, Spitzer, and
Cappel. The Court also found that the Loran Group adequately states claims for control liabilities
under Sections 20(a) against Gardner and Gless. However, the Court found, that the Loran Group
fails to state a: (1) Section 10(b) and Rule 10b-$ claim against Defendants: Nelson, Luddy,
Moores, Noell, Cole, van den Berg, Hosley, Savoy, Watrous, Dammeyer, Stulac, and AWSC; and
(2) Section 20(a) control liability claim against Moores, Nelson, Noell, Cole, van den Berg,
Hosley, Watrous, Savoy, and Dammeyer. In dismissing these claims, the Court found that the
Complaint failed to allege Luddy, Dammeyer, and Stulac engaged in a primary act, j.e., either
employed a scheme to defraud or made any statements. As to the other Defendants, while the
Complaint sufficiently alleged a primary act on their part in that they made statements, it failed to
allege they did so with scienter. There were no allegations identifying specific conversations,

board meetings, or reports where these individuals purportedly learned of the true and adverse

2 Originally, Arthur Anderson LLP opposed the Motion. However, Arthur Anderson, LLP has
subsequently withdrew that opposition. (See, Docket No. 696.)

¥ Defendants will be referred to by their last names only.

-2- 02cv870-BEN (RBB)
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information regarding Peregrine’s fraud. Further, there were no allegations showing that any of
these Defendants directed sales personnel to enter into contingent contracts, or otherwise directed
the alleged improper revenue recognition. Although, the Court dismissed the Loran Group’s
claims against these Defendants without prejudice, and granted leave to amend, the Loran Group
decided not to amend its Complaint.

Instead, as noted, the Loran Group now moves for entry of judgment under Rule 54(b). For
the reasons that follow, the Court GRANTS Plaintiff’s Motion for entry of judgment under Rule
54(b}, and certifies judgment of Plaintiff’s claims in accordance with the Court’s January and
March 2005 Orders. Specifically, the following claims are certified for appeal: the Lead Plaintiff,
the Loran Group’s: (1) Section 10(b) and Rule 10b-5 of the 1934 Act against Defendants KPMG
LLP, BearingPoint, Inc., and Larry Rodda (“the KPMG Defendants™); (2) Section 10(b) and Rule
10b-5 of the 1934 Act against Defendants Nelson, Luddy, Moores, Noell, Cole, van den Berg,
Hosley, Savoy, Watrous, Dammeyer, Stulac, and AWSC; and (3) Section 20(a) control liability of
the 1934 Act against Moores, Nelson, Noell, Cole, van den Berg, Hosley, Watrous, Savoy, and
Dammeyer. Further, the entire case is STAYED pending resolution of these claims on appeal.*

I
DISCUSSION.

“Rule 54(b) certification is proper if it will aid ‘expeditious decision’ of the case.” Texaco,
| Inc. v. Ponsoldt, 939 F.2d 794 797 -798 (9th Cir. 1991). It “does not relax the finality required of
each decision . . . but it does provide a practical means of permitting an appeal to be taken from
one or more final decisions . . . in multiple claims actions, without waiting for final decisions to be
rendered on all the claims in the case.” Sears, Roebuck & Co. v. Mackey, 351 U.S. 427, 435
(1956) (emphasis in original). “A pragmatic approach to the question of finality has been
considered essential to the achievement of the ‘just, speedy, and inexpensive determination of

every action’ . ...” Brown Shoe Co. v. United States, 370 U.S. 294, 306 (1962).

Rule 54(b) was enacted to counter the “liberalization of our practice to allow more issues

I * In light of the Court’s decision to stay the entire action pending resolution of appeal,
Defendant Gardner’s motion to stay the action as to him is denied as moot. (See, Docket No, 639.)

-3- 02cv870-BEN (RBB)




1 || and parties to be joined in one action.” Dickinson v. Petroleum Conversion Corp., 338 U.S. 507,

511 (1950). Thus, “the trend is towards greater deference to a district court’s decision to certify
under Rule 54(b).” Texaco, Inc. v. Ponsoldt, 939 F.2d 794, 798 (9th Cir. 1991) (citations omitted),
see also, Cadillac Fairview v. United States, 41 F.3d 562, 564 n, 1 (Sth Cir. 1994) (“The present

[~ VS N S

trend is toward greater deference to a court’s decision to certify under 54(b).”); Purdy Mobile
Homes v. Champion Home Bldrs., 594 F. 2d 1313, 1316 (Sth Cir. 1979) (“Whether there is just

reason for delay in the entry of judgment is a matter left to the discretion of the trial court.”). In

making its decision, a district court should adopt “a pragmatic approach focusing on severability

o0 ~] O Lh

and efficient judicial administration.” Continental Airlines v. Goodyear Tire & Rubber Co., 819
10| F.2d 1519, 152 (9th Cir. 1987). See also, Core-Vent Corp. v. Nobe! Indus. AB, 11 F.3d 1482,
11} 1484 (9th Cir. 1993).

12 As noted, Rule 54(b) judgment may be entered before the resolution of the entire case

13 || “Iwjhen more than one claim for relief is presented in an action . . .or when multiple parties are
14 i involved ....” Id. Here, there are multiple claims and parties. As such, Rule 54(b) provides the

I5 || proper statutory basis for Plaintiff’s Motion for Entry of Judgment. See, Liberty Mutuat Ins. Co. v.

16 || Wetzel, 424 U.S. 737 (1976).

17 But, before entering such judgment, there has be an “express determination that there is no
18 || just reason for delay and upon an express direction for the entry of judgment.” Fed.R.Civ.P. 54(b).
19 | Thus, Rule 54(b) authorizes district courts to direct entry of a final judgment where the following
20 || two elements are met: (1) “a final judgment”; and (2) “no just reason for delay.” Fed.R.Civ.P.

21 | 54(b). Both requirements are met here.

22 A ruling is final, and therefore appealable “if it ‘ends the litigation on the merits and leaves
23 || nothing for the court to do but execute the judgment” ’ as to that party or claim. Arizona State

24 | Carpenters Pension Trust Fund v. Miller, 938 F.2d 1038, 1039 (9th Cir. 1991). “It must be a

25| ‘judgment’ in the sense that it is a decision upon a cognizable claim for relief, and it must be ‘final’
I in the sense that it is an ultimate disposition of an individual claim entered in the course of a

27 || multiple claims action.” Curtiss-Wright Corp. v. General Elec. Co., 446 U.S. 1, 10 (1980). The

28 || Court has entered just such a judgment , when, in January 2005, it dismissed with prejudice the

- 4. 02cv870-BEN (RBB)
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Plaintiff’s Section 10(b) and Rule 10b-5 claims against the KPMG Defendants; all claims against
the KPMG Defendants were then extinguished and became proper for appeal. See, Conerly v.
Westinghouse Elec. Corp., 623 F.2d 117, 119 (th Cir. 1980) (“A dismissal with prejudice
constitutes a final appealable judgment . . . .”); see also, Marks v. San Francisco Real Estate Bd.,

627 F.2d 947, 949 (9th Cir. 1980) (Same).

Similarly, in March 20085, the Court dismissed Plaintiff’s Section 10(b) and Rule 10b-5
claims against Defendants: Nelson, Luddy, Moores, Noell, Cole, van den Berg, Hosley, Savoy,
Watrous, Dammeyer, Stulac, and AWSC, Although, the Court dismissed the Loran Group’s
claims against these Defendants without prejudice, and granted leave to amend, the Loran Group
decided not to amend its Complaint. Thus, for all practical purposes, the Plaintiff’s claims against
these Defendants were also dismissed with prejudice, and therefore, appealable.

“Once having found finality, the district court must go on to determine whether there is any
just reason for delay.” Curtiss-Wright Corp. v. General Elec. Co., 446 U.S, at 8. “It is left to the
sound judicial discretion of the district court to determine the ‘appropriate time’ when each final
decision in a multiple claims action is ready for appeal. This discretion is to be exercised in the
interest of sound judicial administration.” Id. “Deference is granted to the district court’s decision
because it is the one most likely to be familiar with the case and with any justifiable reasons for

delay.” Texaco. Inc. v. Ponsoldt, 939 F.2d at 797.

In making this determination, “the district court must take into account judicial
administrative interests as well as the equities involved.” Curtiss-Wright Corp. v. General Elec.
Co., 446 U.S. at 8. “Thus Curtiss-Wright requires two enquiries.” Gregorian v. Izvestia, 871 F.2d
1515, 1519 (9th Cir. 1989). First, is the judicial concerns, and “[t]he second, an assessment of
basically equitable concerns, is made only after the ‘judicial concerns’ of the first step are

satisfied.” Id. As discussed below, both favor Rule 54(b) certification.

When considering judicial interests, the Court must determine “whether the claims under

26 [1 review [are] separable from the others remaining to be adjudicated and whether the nature of the

claims already determined was such that no appellate court would have to decide the same issues

more than once even if there were subsequent appeals.” Id. See also, Wood v. GCC Bend, LLC,

-5- 02cv870-BEN (RBB)
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422 F.3d 873, 878 (9th Cir. 2005) (“Whether a final decision on a claim is ready for appeal is a
different inquiry from the equities involved, for consideration of judicial administrative interests is
necessary to assure that application of the Rule effectively preserves the historic federal policy
against piecemeal appeals.”).

Against this backdrop, entry of the requested 54(b) judgment is proper. Plaintiff seeks
entry of such judgment on its claims under Sections 10(b) and 20(a) of the Securities Exchange
Act, 15 U.S.C. §§ 78)(b) 78t(a), and the Securities Exchange Commission’s Rule 10b-5, 17 C.F.R.
§ 240.10b-5. Thus, there is no danger of redundant appeal with the remaining claims. Asto the
KPMG Defendants, the factual and legal allegations against them are unique. Unlike other
Defendants, Plaintiffs do not charge these Defendants with any false or misleading statements as
proscribed under Rule 10b-5(b). Rather, Plaintiffs only allege the KPMG Defendants violated
subsections (a) and (c) of Rule 10b-5, which prohibit participation in a fraudulent scheme. Claims
for engaging in a fraudulent scheme under 10b-5 (a) and (c) and for making a fraudulent statement
or omission are distinct claims, with distinct elements. Unlike 10b-5(b), which requires a false
statement or omission, claims under 10b-5(a) and (c) “are not so restricted.” Affiliated Ute
Citizens of Utah v. U.S., 406 U.S. 128, 153 (1972). Nor does the Complaint allege that these
Defendants had any role or were in a way invoived in reviewing, drafting, preparing or filing any
false of misleading statements. Rather, according to the Complaint, Peregrine and its executives
were the only ones primarily responsible for communications with investors, and to have
personally drafted many of the misleading communications. Moreover, and unlike other
Defendants, the KPMG Defendants are not corporate insiders, but outside business entities and
Peregrine’s principal customers, who allegedly entered into a number of bogus transactions with
Peregrine so that Peregrine could book increasing revenue. These allegations and pleading
requirements do not exist against any other remaining Defendants. There is also no Section 20(a)
claim against the KPMG Defendants.

As to the other dismissed Defendants--Nelson, Luddy, Moores, Noell, Cole, van den Berg,
Hosley, Savoy, Watrous, Dammeyer, Stulac, and AWSC--only some of them remain in the case,

and only so on unrelated claims brought by the sub-class Plaintiffs. Specifically, the sub-class

-6- 02cv870-BEN (RBB)
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Plaintiffs have a Section 11 of the Securities Exchange Act of 1933, 15 U.S.C. §§ 77k claim
against Moores, Noell, Cole, van den Berg, Hosley, Savoy, and Watrous. Unlike the Section 10{b)
claims, which the Plaintiff seeks to certify for judgment under 54(b), Sections 11 is “not governed

by the heightened pleading standards of the PSLRA . ...” Falkowski v. Imation Corp., 309 F.3d

1123, 1133 -1134 (9th Cir. 2002). Rather, under Section 11, “[I]iability . . . is virtually absolute,
even for innocent misstatements.” 1d. Therefore, scienter--the controlling factor in the Court’s
dismissal of Section 10(b) and Rule 10b-5 claims--is absent as to the unadjudicated Section 11
claims. See, In re Stac Electronics Securities Litigation, 89 F.3d 1399, 1404 (9th Cir. 1996) (“No
scienter is required for liability under § 11; defendants will be liable for innocent or negligent

I1 material misstatements or omissions.”).

That some of the: Defendants who have been held to answer to Plaintiff’s Section 10(b) and
Rule 10b-5 claims--Gardner, Gless, Spitzer, and Cappel--does not compel a different result. Three
of these Defendants have pled guilty to securities violations and one has been so indicted. The
Court has also found that the Complaint sufficiently states scienter and a primary act on their part.
By contrast, as to the above mentioned Section 10(b) and Rule 10b-5 Defendants, the Court has
found that the Complaint neither states a primary act nor scienter on their part. Therefore, claims
subject to the Rule 54(b) judgment do not implicate the same issues.

There is also no danger of redundant appeal with respect to the Section 20(a) claims.
Plaintiff alleges Section 20(a) liability against Moores, Nelson, Noell, Cole, van den Berg, Hosley,
Watrous, Savoy, and Dammeyer “based on their control of Peregrine.” (See, Complaint ] 669.)
“To establish ‘controlling person’ liability, the plaintiff must show that a primary violation was
committed and that the dzfendant “directly or indirectly’ controlled the violator.” Paracor Finance,
Inc. v. General Elec. Capital Corp., 96 F.3d 1151, 1161 (9th Cir. 1996). No such pleading
requirements remain with respect to the remaining Section 11 claims.

To be sure, “[t]he Rule 54(b) claims do not have to be separate from and independent of the

remaining claims.” Sheehan v. Atlanta [nt’] Ins. Co., 812 F.2d 465, 468 (9th Cir. 1987); see also,
Wood v. GCC Bend, LL.C,, 422 F.3d 873, 881 (9th Cir. 2005) (“We do not mean to suggest that

claims with overlapping facts are foreclosed from being separate for purposes of Rule 54(b).
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Certainly they are not.”). In this regard, even where “the claims disposed of on appeal and the
remaining counterclaims require proof of the same facts”, Rule 54 certification may be proper if
“the legal issues . . . will streamline the ensuing litigation.” Id. This analysis “depends not on
whether there are any facts in common between the adjudicated and the unadjudicated claim, but
rather whether the factual issues ‘at the heart’ of the claims are sufficiently distinct.” Prudential
Ins. Co. V. Curt Bullock Builders, Inc., 626 F.Supp. 159, 169 (D.IIl. 1985). As explained above,
such is the case here,

Equity principles also favor not only granting Rule 54(b) certification, but staying the entire
action pending appeal. See, Mediterranean Enterprises, Inc. v. Ssangyong Corp.,708 F.2d 1458,
1465 (9th Cir. 1983) (“A trial court may, with propriety, find it is efficient for its own docket and
the fairest course for the parties to enter a stay of an action before it, pending resolution of
independent proceedings which bear upon the case.”); see also, Doe v. University of California,
1993 WL 361540 (N.D.Cal. 1993) (“If a district court certifies claims for appeal pursuant to Rule
54(b), it should stay all proceedings on the remaining claims if the interests of efficiency and
fairmess are served by doing 50.”). In this regard, the Court “focus[es] on traditional equitable
principles such as prejudice and delay.” Gregorian v, Izvestia, 871 F.2d at 1519. As Plaintiff
contends, if the Rule 54(b) judgment is denied, the dismissed claims will have to wait as the
remaining claims are litigated, which in all likelihood will take far longer than the resolution of the
appeal of the dismissed claims. No discovery has even begun in the case. Nor has there been any
class certification proceedings. Also remaining are the proceedings involving expert discovery and
summary judgment motions.

Further, if the Court’s rulings on the dismissed claims are reversed, the dismissed claims
will have to be incorporated to an already ongoing process. Moreover, as Plaintiff contends, it
makes no sense to have multiple trials, which is what may happen if the Plaintiff is forced to wait
to appeal until a final judgment is entered on the remaining claims years down the road. By
contrast, an immediate appeal of the dismissed claims will eliminate this scenario. If the dismissed
claims are reinstated on appeal, they will be litigated with the remaining claims at the same time.

This would allow the Court and parties to avoid significant duplication of pre-trial efforts, and
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potentially the need for a second trial. For example, all claims against six Defendants--
Bearingpoint, KPMG, Rodda, AWSC, Stulac, and Dammeyer--have been dismissed. Thus, these
Defendants are no longer in the case. If discovery goes forward, these Defendants will not be
required or entitled to fully participate in it. Should the Ninth Circuit reverse the Court’s
dismissals, discovery would have to start all over again.
IIL
CONCLUSION.

For the reasons set forth above, Plaintiff’s Motion for entry of judgment under Rule 54(b)
is GRANTED. The following claims are certiﬁed for appeal: the Lead Plaintiff, the Loran
Group’s: (1) Section 10(b) and Rule 10b-5 of the 1934 Act against Defendants KPMG LLP,
BearingPoint, Inc., and Larry Rodda (“the KPMG Defendants”); (2) Section 10(b) and Rule 10b-5
of the 1934 Act against Defendants Nelson, Luddy, Moores, Noell, Cole, van den Berg, Hosley,
Savoy, Watrous, Dammeyer, Stulac, and AWSC; and (3) Section 20(a) control liability of the 1934
Act against Moores, Nelson, Noell, Cole, van den Berg, Hosley, Watrous, Savoy, and Dammeyer.

Further, the entire case is STAYED pending resolution of these claims on appeal.

SO ORDERED.
DATED: /, /j/b
7 T/ BENITEZ

_ United States District Judge
cc: All parties and respective counsel
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