UNI TED STATES DI STRI CT COURT
SQUTHERN DI STRI CT OF NEW YORK

THE THERESA T. FADEM TRUST and

BRUCE A. FADEM as Trust ee,

on behal f of thensel ves

and all others simlarly situated,
01-Cv-7161 (KMN

Plaintiff,

CLASS ACTI ON
COVPLAI NT

JURY TRI AL DEMANDED

CREDI T SUI SSE FI RST BOSTON CORP.
THE GOLDVAN, SACHS GROUP, | NC.
MERRI LL LYNCH, PI ERCE, FENNER

& SMTH, INC., MORGAN STANLEY
DEAN W TTER & CO., BANCBOSTON
ROBERTSON, STEPHENS, |NC., and
SALOMON SM TH BARNEY, | NC.

Def endant s.

Plaintiff conplains' of defendants as foll ows:

' Plaintiff's allegations pertaining to plaintiff and his

counsel are nmade on knowl edge. All other allegations are nade
upon information (including that derived from anal ysis of
docunents filed with the Securities and Exchange Conm ssion
("SEC'), speeches and testinony by SEC officials, press rel eases,
statenments of securities analysts, news reports, and the

i nvestigation conducted by and through plaintiff's counsel) and
bel i ef.



JURI SDI CT1 ON AND VENUE

1. The cl ains asserted herein arise under and
pursuant to Sections 11 and 12 of the Securities Act of 1933 (the
ASecurities Act@), 15 U S.C. " 77k and 771 (2), and Section 10(b)
of the Securities Exchange Act of 1934 (the "Exchange Act"), 15
USC " 78)(b) and Rule 10b-5 pronul gated t hereunder by the

Securities and Exchange Comm ssion, 17 C.F. R "240. 10b-5.

2. This Court has jurisdiction over the subject
matter of this action pursuant to 28 U.S.C. "" 1331 and 1337,
Section 22 of the Securities Act, 15 U.S.C. " 77v, and Section 27

of the Exchange Act, 15 U. S.C. " 78aa.

3. Venue is proper in this District pursuant to
Section 22 of the Securities Act, Section 27 of the Exchange Act,
and 28 U.S.C. " 1391(b). Plaintiff:=s purchase occurred here; and
the acts conplained of (including the trading of the stock based
upon m sl eading information), occurred in substantial part in

this District. Def endant does business in this District.

4. In connection with the acts alleged in this



Conpl ai nt, defendants, directly or indirectly, used the mails and
the neans and instrunentalities of interstate conmerce, including

t el ephoni ¢ comuni cati ons.

1. PARTIES

5.(a) Plaintiffs Theresa T. Fadem Trust and Bruce
Fadem (col l ectively referred to herein as "plaintiff") purchased
a Class Security, Internet Infrastructure HOLDRs, as set forth on
Schedul e "A" annexed hereto after their broker, and the |ead
underwiter of such security, defendant Merrill Lynch, issued
favorabl e research reports in violation of the Exchange Act
concerning the constituent class securities that determ ned the
price of Internet Infrastructure HOLDRs. This included the
follow ng Cass Securities for which Merrill Lynch had acted as
| ead underwiter: Exodus Communications, Inc., |Inktom Corp.,

Vitria Technology Inc., Software.com and E. piphany, Inc.

(b) Plaintiff and class nenbers relied or are deened to
have relied on market prices and on the integrity of the market

for Class Securities.



[11. DEFENDANTS

6. Def endant CREDI T SUI SSE FI RST BOSTON CORP. is a
corporation organi zed and existing under the laws of the State of
Massachusetts, with its principal place of business in New York,
New York. During the relevant tine period, CRED T SU SSE FI RST
BOSTON CORP. served as a nenber of the selling group for one or
nore of the Class Securities, and issued standardi zed research
reports which included favorable "buy" recommendations for C ass

Securities.

7. Def endant THE GOLDIVAN, SACHS GROUP, INC. is a
corporation ("GOLDVAN, SACHS') organi zed and exi sting under the
| aws of the State of Delaware, with its principal place of
busi ness in New York, New York. During the relevant tine period,
GOLDVAN, SACHS served as a nenber of the selling group for one or
nore of the Class Securities, and issued standardi zed research
reports which included favorable "buy" recommendations for C ass

Securities.

8. Def endant MERRI LL LYNCH, PIERCE, FENNER & SM TH,

INC. is a corporation organized and existing under the | aws of



the State of Delaware, with its principal place of business in
New York, New York. During the relevant tinme period, MERRILL
LYNCH, PIERCE, FENNER & SM TH, INC. served as a nenber of the
selling group for one or nore of the Class Securities, and issued
st andar di zed research reports which included favorable "buy"

recommendati ons for Cl ass Securities.

9. Def endant MORGAN STANLEY DEAN WTTER & CO. is a
corporation organi zed and exi sting under the laws of the State of
Del aware, with its principal place of business in New York, New
York. During the relevant time period, MORGAN STANLEY DEAN
WTTER & CO served as a nenber of the selling group for
additional C ass Securities, and issued standardi zed research
reports which included favorable "buy" reconmmendations for C ass

Securities.

10. Def endant BANCBOSTON ROBERTSON, STEPHENS, INC. is
a corporation organized and existing under the laws of the State
of California, with its principal place of business in San
Franci sco, California. During the relevant tinme period,
BANCBOSTON ROBERTSON, STEPHENS | NC. served as a nenber of the

selling group for one or nore of the Class Securities, and issued



st andar di zed research reports which included favorable "buy"

recommendati ons for Cl ass Securities.

11. Def endant SALOMON SM TH BARNEY, INC. is a
corporation organi zed and exi sting under the laws of the State of
Del aware, with its principal place of business in New York, New
York. SALOMON SM TH BARNEY, INC. is herein being sued with
respect to its own activities and as successor to, or with
respect to the underwiting transacted through, Shearson Lehman
Brothers, Inc. which SALOMON SM TH BARNEY acquired in
approxi mately 1993. During the relevant tine period, SALOVON
SM TH BARNEY, INC. served as a co-lead underwiter for United
Parcel Service, Inc., or nenber of the selling group for one or
nore of the Class Securities, and issued standardi zed research
reports which included favorable "buy" recommendations for C ass

Securities.

12. The acts charged in this Conpl aint have been done
by Defendants, and were ordered and performed by their officers,
directors, agents, enployees or representatives while actively
engaged in the managenent, direction, control or transaction of

Def endants' business or affairs.



V. CLASS ACTI ON ALLEGATI ONS

13. (a) Plaintiff brings this action as a class action
pursuant to Rules 23(a) and (b)(3) of the Federal Rules of G vil
Procedure, on behalf of hinself and a class (the "Cl ass") of al
persons who purchased shares of C ass Securities between August
1, 1998 and the present ("Class Period"). Cass Securities
include Internet Infrastructure HOLDRs, the constituent
securities thereof, and all other internet and information
technol ogy securities for which defendants issued m sl eadi ng
research reports as alleged herein during the Class Period. A
sub-cl ass consists of plaintiff and those persons who purchased
Internet Infrastructure HOLDRs pursuant to the standardi zed but

m sl eadi ng Prospectus all eged herein.

(b) Excluded fromthe C ass are defendants herein;
nmenbers of the immediate famly of each of the Individual
Def endants; the directors, officers, affiliates, subsidiaries and
parents of defendants, as well as all of its subsidiaries and
operating affiliates; any person in which any excl uded person has

a controlling interest; and the | egal representatives, agents,



heirs, successors-in-interest or assigns of any excl uded person.

14. The nmenbers of the C ass are geographically
di spersed and so nunerous that joinder of all nenbers is
i npracticable. The precise nunber of Cass nenbers is unknown to
plaintiff at this time but Cass nenbers are believed to nunber

in the thousands.

15. Common questions of |law and fact exist as to al
menbers of the Cl ass and predom nate over any questions affecting
solely individual nmenbers of the Cass. Anong the questions of
| aw and fact common to the O ass are:

(a) whether defendants systematically issued m sl eading
research reports which had the reciprocal effect of inflating the
prices of Class Securities;

(b) whether defendants intentionally made nateri al
m sstatenments and/or omtted to state material facts in
connection wth C ass Securities;

(c) whether the federal securities |aws were viol ated by
def endants' acts as all eged herein; and

(d) The extent of the inflation of prices and ot her

injuries sustained by nenbers of the Class and the appropriate



nmeasur e of damages.

16. Plaintiff's clains are typical of the clains of
the other nenbers of the O ass. The damages suffered by
plaintiff and all other C ass nenbers arise fromand were caused
by the sanme violations and course of conduct. Plaintiff does not

have interests antagonistic to, or in conflict with, the C ass.

17. Plaintiff will fairly and adequately represent and
protect the interests of the nenbers of the Cass. Plaintiff has
retai ned conpetent counsel experienced in class action |litigation
under the federal securities laws to further ensure such

protection and intends to prosecute this action vigorously.

18. A class action is superior to other avail able
nmet hods (if any) for the fair and efficient adjudication of this
controversy. Since the damages suffered by individual C ass
menbers may be relatively small, the expense and burden of
individual litigation nake it virtually inpossible for individual
Cl ass nenbers to seek redress for the wongful conduct alleged.
Plaintiff knows of no difficulty which will be encountered in the

managenent of this litigation that would preclude its naintenance



as a class action.

19. The nanmes and addresses of the record purchasers
of Class Securities are available fromthe records of defendants,
brokers, the underwiters of Class Securities, and others.

Noti ce can be provided to O ass nenbers via a conbi nati on of
publ i shed notice and first-class mail using techniques and forns
of notice simlar to those customarily used in class actions

ari sing under the federal securities |aws.

V. UNDERLYI NG ALLEGATI ONS

20. A material factor affecting the prices of
securities generally is the research report issued by influential

br okerage firns.

21. G ven the lack of Abricks and nortar(@ val uation
criteria, a critical factor in the determ nation of prices in the
efficient markets for the trading of the internet and technol ogy
conpani es constituting the Class Securities was the systematic

i ssuance by the defendants of standardi zed research reports.

10



22. In such research reports, defendants
systematically made recommendati ons that C ass Securities be

pur chased.

23. Such recommendati ons had a material and cunul ative
effect on the price of Class Securities both at and shortly after
the tine of their issuance and thereafter. However, defendants'
research reports on Cass Securities systematically viol ated
Section 10(b) of the Exchange Act in that those standardi zed
reports systematically failed to disclose, anong others, the

followng material facts:

(a) The internal operations of defendants nandat ed
t hat defendants' analysts issue a favorable
recommendation to purchase such Cass Security as
an adjunct to defendants' obtaining (and their
anal ysts' directly or indirectly sharing in)
i nvest nent banki ng fees and ot her fees and
busi ness fromthe issuer of such C ass Security
(or, indeed, issuers of other Class Securities).
(b) Def endants and their enpl oyees, including

anal ysts, frequently acquired shares of class

11



securities at a fraction of the price that public
investors later paid therefor. Such analysts
were, therefore, involved in an overall "game" to
increase the prices of Cass Securities in a
manner that would profit the anal ysts' own

i ndi vi dual hol dings and their firm s hol di ngs.
This allowed the analyst, his or her enployer, and
his or her co-workers to sell their C ass Security
i nternet and technol ogy hol dings at the generally
hi gher prices caused by the violations alleged
her ei n.

(c) Def endants purposely failed to have vigil ant
conpliance procedures to scrutinize and prevent
the systematically m sl eadi ng reconmendati ons and
to insure that there was no slanting of the
contents of reports to serve the financial
interests of the defendant rather than those of

t he defendants' clients.

24. Def endant s: systematic violations of the Exchange
Act which inflated the price of one Cass Security nutually and

reci procally caused, supported and justified increases in the

12



prices of the other Class Securities. Merrill Lynch's

st andardi zed research reports issued during the O ass Period

i ncluded favorabl e recommendati ons on class securities as to
which Merrill Lynch was a co-lead underwiter. See, e.q., par.
5(a) hereof. However, Merrill Lynch and other defendants failed
to disclose in all such favorable research reports on all such
Class Securities all the material facts alleged in par. 23 and
the cumul ative effects of such unlawful acts on the prices of
Class Securities. Plaintiff maintained his account with Merrill
Lynch and paid inflated market prices for Internet Infrastructure

HOLDRs based upon defendants' violations of |aw

AS AND FOR A FI RST CAUSE OF ACTI ON AGAI NST
DEFENDANT MERRI LL LYNCH

25. This cause of action is brought by plaintiff

pursuant to Sections 11 and 12(2) of the Securities Act, 15

US. C " 77k, against defendant Merrill Lynch. It does not sound
in fraud.
26. The Prospectus of Internet Infrastructure HOLDRs,

dated February 24, 2000 (the AProspectus@) did not disclose that
the prices of the constituent securities of Internet

Infrastructure HOLDRs had been artificially inflated or the other

13



conduct alleged in par. 23 hereof. The Prospectus and
Regi stration Statenent were filed with the Securities Exchange

Comm ssi on by defendant Merrill Lynch in February 2000.

27. Merrill Lynch is the registrant for the securities
of Internet Infrastructure HOLDRs sold to plaintiffs and the
subclass. Merrill Lynch issued, caused to be issued and
participated in the issuance of materially fal se and m sl eadi ng
witten statenents to the investing public which were contained
in the Prospectus. As an issuer of Internet Infrastructure
HOLDRs, Merrill Lynch is strictly liable to plaintiff for the

material m sstatenents or om ssi ons.

28. Def endant Merrill Lynch was responsible for the
contents and di ssem nation of the Registration Statenent and the
Prospectus. Defendant Merrill Lynch was a seller and underwiter
of Internet Infrastructure HOLDRs to plaintiff and the nenbers of
t he subcl ass by nmeans of the m sl eadi ng Prospectus. Defendant
Merrill Lynch did not nake a reasonable investigation or possess
reasonabl e grounds for believing that the statements contained in
the Registration Statenent and Prospectus were true, did not omt

any material facts and were not materially m sl eading.

29. Plaintiff and nmenbers of the subclass acquired

14



Internet Infrastructure HOLDRs pursuant to, or traceable to, the
Regi stration Statenent and did not know of untrue statenents or

om ssions of material facts.

30. Plaintiff and nenbers of the subcl ass have

sust ai ned danmages.

31. Less than one year has el apsed fromthe tines of
the violations and facts upon which this Conplaint is based were
first disclosed to the time of filing this Conplaint.
Specifically, Merrill Lynch and ot her defendants have only
recently effected substantial changes in their policies
concerni ng anal ysts' reports and the SEC announced only yesterday
the systematic nature of certain wongs relating to the conduct
all eged herein. Less than three years has el apsed fromthe tine
that the holdrs of Internet Infrastructure HOLDRs was bona fide

offered to the public to the time of filing this Conplaint.

AS AND FOR A SECOND CAUSE OF ACTI ON AGAI NST ALL
DEFENDANTS FOR VI OLATI ONS OF SECTI ON 10(b) OF THE
EXCHANGE ACT AND RULE 10b-5 PROMULGATED THEREUNDER

32. Plaintiff repeats and reall eges each and every

al | egati on contai ned above as though fully set forth herein.

15



33. Def endants had a duty pronptly to di ssem nate and
disclose all truthful information that would be material to
i nvestors when defendants nmade positive statenents concerning

Cl ass Securities.

34. However, the defendants, individually and in
concert, directly and indirectly, by the use, neans or
instrunentalities of interstate comrerce and/or of the mails,
engaged and participated in a continuous course of conduct to
conceal the adverse material information that undercut their

favorabl e statenents as alleged in par. 23.

35. As a result of the dissem nation of the materially
fal se and m sleading information and failure to disclose all the
material facts, the market price of C ass Securities was
artificially inflated. 1In reliance on defendants' conduct and
the market, plaintiff and the other nmenbers of the C ass acquired
Class Securities at artificially high prices and were damaged

t her eby.

36. Plaintiff and the C ass nenbers reasonably relied

16



or are legally deened to have reasonably relied on defendants’
om ssions of the previously alleged material facts. Plaintiffs:s
acquisition of Class Securities at inflated prices were the
foreseeabl e and intended result of the aforenentioned materi al
om ssions because said omssions led to the inflation of the

price of Class Securities.

37. By virtue of the foregoing, defendants have
vi ol ated Section 10(b) of the Exchange Act, and Rule 10b-5
promul gated thereunder. As a direct and proximate result of said
violation, plaintiff and the other nenbers of the C ass suffered
damages in connection wth the purchase of C ass Securities

during the C ass Period.

AS AND FOR A THI RD CAUSE OF ACTI ON AGAI NST ALL
DEFENDANTS FOR BREACH OF FI DUCI ARY DUTY AND OTHER
VI OLATI ONS OF THE COVMON AND STATUTCORY LAW OF THE

STATE OF NEW YORK

38. Plaintiff repeats and reall eges each and every

al | egati on contai ned above as though fully set forth herein.

39. Def endants previously all eged conduct constitutes

a breach of fiduciary duty under the | aw of the State of New York

17



whi ch was the | ocus of the narkets on which all of the O ass
Securities were traded and the headquarters of alnost all of the

def endant s.

40. Such conduct constitutes other violations of the

common | aw of the State of New YorKk.

41. As a direct and proximate result of such
violations, plaintiff and C ass nenbers have been caused danages

in connection with the purchase of C ass Securities.

JURY DEMAND

Plaintiff hereby demands a trial by jury.

PRAYER FOR RELI EF

VWHEREFORE, plaintiff prays for judgnent as follows:

A Declaring this action to be a plaintiff class action
properly maintai ned pursuant to Rule 23 of the Federal Rules of
Civil Procedure and certifying plaintiff as O ass representative

and his counsel as C ass counsel;

18



B. Awarding plaintiff and the C ass danages and
statutory conpensation agai nst each defendant, jointly and
severally, and in favor of plaintiff and all other nenbers of the
Class, in an anount to be determned to at trial plus pre-

judgnent interest thereon;

C. Awarding plaintiff and the Cass the costs and
expenses of this litigation, including reasonable attorneys’

fees, and experts' fees and ot her costs and di sbursenents; and

D. Awarding plaintiff and other nenbers of the C ass
such other and further relief as to this honorable Court may seem

just and proper.

Dat ed: New Yor k, New York
August 1, 2001

LOVELL & STEWART, LLP

By_s/ Chri stopher Lovell
CHRI STOPHER LOVELL (CL2595)

500 Fifth Avenue, Suite 5800
New Yor k, New York 10110
(212) 608-1900
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SI ROTA & S| ROTA

110 Wall Street, 21st Fl oor
New Yor k, New York 10005
(212) 759-5555

BEATI E & OSBORN LLP

521 Fifth Avenue, 34th Fl oor
New York, NY 10175

(212) 888-9000

Attorneys for Plaintiff and
the O ass
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