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WOLF POPPER LLP
MARIAN P. ROSNER
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PATRICIA I. AVERY
JAMES A. HARROD
845 Third Avenue
New York, NY 10022
Telephone: 212/759-4600
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Attorneys for Dr. Sachio Semmoto, Plaintiff
 In Case No. C-01 20852 PVT

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

_____________________________________

In re Clarent Corporation 
Securities Litigation.
_____________________________________
This Document Relates To:

           ALL ACTIONS
_____________________________________

)
)
)
)
)
)
)

 
Master File No. C-01-3361 CRB
(consolidated action)

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
MOTION TO APPOINT SACHIO
SEMMOTO AS LEAD PLAINTIFF
PURSUANT TO SECTION
21D(a)(3)(B) OF THE SECURITIES
EXCHANGE ACT OF 1934 AND TO
APPROVE LEAD PLAINTIFF’S
CHOICE OF COUNSEL

DATE: Friday, December 14, 2001
TIME: 10:00 AM
COURTROOM: 8, Ninth Floor
JUDGE: The Honorable Charles R. Breyer
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1 The certification of Sachio Semmoto is annexed as Exhibit 1 to the accompanying
Declaration of James A. Harrod (“Harrod Decl.”).

2 There are seven related class actions brought against Clarent arising from the same facts and
circumstances.  The parties to these actions have executed a Stipulation of Consolidation and
Movant has been informed by defense counsel that they have presented it for entry to the Court.  This
stipulation would, among other things, consolidate the seven related actions presently before the
Court.  The related actions have been consolidated under the caption that appears on the first page
and Master File Number C-01-3361 CRB,  The Stipulation of Consolidation also provides for the
admission pro hac vice of counsel for all parties involved in this consolidated action.

3 Clarent purports to design, market and manufacture integrated hardware and software for “IP
telephony,” used to allow voice, faxes and data to be transmitted over IP networks.
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I. INTRODUCTION

Dr. Sachio Semmoto (“Semmoto” or “Movant”) who has suffered approximately $500,000

in unrealized losses from open market purchases of Clarent Corporation (“Clarent” or the

“Company”) common stock,1 submits this Memorandum of Points and Authorities in support of his

motion, pursuant to Section 21D(a)(3)(B) of the Securities Exchange Act of 1934 (the “Exchange

Act”), 15 U.S.C. § 78u-4(a)(3)(B), as amended by the Private Securities Litigation Reform Act of

1995 (the “PSLRA”), for an order:  (a) appointing Sachio Semmoto as lead plaintiff in this action

and in any consolidated related action; and (b) approving his selection of Wolf Popper LLP as Lead

Counsel.2

In class actions filed under the Exchange Act, the PSLRA requires that courts appoint as lead

plaintiff a member or members of the putative class that satisfy certain procedural requirements and

also constitute the “most adequate representative” of the prospective class.  As set forth below,

Sachio Semmoto satisfies all of the criteria and should be appointed as Lead Plaintiff.

Sachio Semmoto also respectfully requests that the Court approve his selection of lead

counsel, in accordance with the PSLRA.  The law firm selected by Semmoto, Wolf Popper LLP, has

extensive experience in securities class action litigation and is well-qualified to represent the

interests of all Class members.

II. STATEMENT OF FACTS

These actions are brought on behalf of persons who purchased or otherwise acquired Clarent

common stock3 during the period April 26, 2000 through and including August 31, 2001 (the “Class
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4 The Class Period in the first complaints filed against Clarent included all purchases of
Clarent common stock between April 26, 2001 and August 31, 2001.  On October 23, 2001 Clarent
issued a press release updating the public on the status of its internal investigation and indicated that
“financial irregularities that materially affect the previously reported results for fiscal year 2000, as
well as the first two quarters of fiscal year 2001" were uncovered.  Moreover, Clarent announced that
its auditor had notified the Company that the audit report for the Company’s Fiscal Year 2000
financial results should not be relied on.  As a result, a complaint has been filed which  broadens the
defined Class Period to include all persons or entities that purchased Clarent securities from April
26, 2000 through August 31, 2001.  This amended Class Period reflects the fact that the Clarent’s
first misleading statement was issued on April 26, 2000.  
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Period”).4  The complaints allege that Clarent share prices were artificially inflated during the Class

Period because the Company issued highly misleading information to the market concerning its

financial performance and results. 

During the Class Period defendants materially misrepresented Clarent’s financial results and

performance for the Company’s 2000 fiscal year, ended December 31, 2000 and the first two

quarters of the Company’s 2001 fiscal year, ended March 31, 2001 and June 30, 2001, respectively.

On September 4, 2001, the purported discovery of certain improper accounting practices caused

Clarent to issue a press release announcing that it: (i) would restate its previously reported financial

results for the first and second quarters of fiscal 2001, including reported revenue, income and

certain balance sheet items, (ii) had formed a special committee to investigate the transactions

bringing rise to the improper accounting, and (iii) had placed three executives on leave, including

Defendant Chang, Clarent’s Chairman.  In response to the September 4, 2001 press release

NASDAQ halted trading in Clarent’s shares, pending further information from the Company.

Clarent shares have not traded since August 31, 2001.

On October 23, 2001 Clarent issued a press release updating the status of its internal

investigation, first announced on September 4, 2001.  This update indicated that the Company’s

fiscal 2000 financial results were implicated by the impropriety announced on September 4, 2001

and that the Company’s auditors, Ernst & Young, had “notified the company that its previously

issued report on the company's financial statements for the year ended December 31, 2000 should

no longer be relied upon.”
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It is expected that if the Company’s shares resume trading they will experience an enormous

decline in value and that as a result the vast majority of the investments made by the public

shareholders of Clarent will be worthless.

III. ARGUMENT

A. MOVANT SHOULD BE APPOINTED LEAD PLAINTIFF

1. Sachio Semmoto Satisfies The
Procedural Requirements Set Forth in the PSLRA

Plaintiffs who commence securities class actions must publish a notice to the class, within

twenty days of filing the action, informing class members of the pendency of the action and their

right to file a motion for appointment as lead plaintiff.  See 15 U.S.C. §78u-4(a)(3)(A)(i).  Within

sixty days after that publication of notice, any person or group of persons who are members of the

proposed class may apply to the Court to be appointed as lead plaintiff.  Id.

On September 5, 2001, the first of the actions against defendants was filed in the United

States District Court for the Northern District of California.  On September 5, 2001, the initial notice

of the pendency of the action was published and disseminated over the Business Wire, a widely

circulated, international, business-oriented wire service.  A copy of this notice is attached as Exhibit

2 to the Harrod Declaration.  The notice advised members of the proposed Class of their right to

move the Court by November 5, 2001 (sixty days after publication of the notice), to serve as lead

plaintiffs.  Id.   Sachio Semmoto’s motion, which is being submitted to the Court by November 5,

2001, is timely.

2. Sachio Semmoto Is The “Most Adequate Plaintiff”

The PSLRA mandates that a court shall appoint as lead plaintiff(s) the member(s) of the class

that the court determines to be most capable of adequately representing the interests of class

members.  15 U.S.C. §78u-4(a)(3)(B)(i).  Under the PSLRA, such persons are referred to as the

“most adequate plaintiffs.”  Id.  The statute directs that courts consider that the most adequate

plaintiff:  
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is the person or group of persons that:

(aa) has either filed the complaint or made a motion in response to a
notice . . .;

(bb) in the determination of the Court, has the largest financial interest in
the relief sought by the class; and

(cc) otherwise satisfies the requirements of Rule 23 of the Federal Rules
of Civil Procedure.

15 U.S.C. §78u-4(a)(3)(B)(iii)(I).   Sachio Semmoto is entitled to this presumption, and is

demonstrably the most adequate plaintiff.

a. Sachio Semmoto Has Made a Motion
for the Appointment of Lead Plaintiff

Sachio Semmoto has fulfilled the first prong of the test for determining the most adequate

plaintiff by signing a certification attesting to his willingness to serve as the class representative, and

making his motion for appointment as lead plaintiff.  See Harrod Decl., Exh. 1.

b. Sachio Semmoto Has the Largest Financial 
Interest In the Relief Sought By the Class

Sachio Semmoto believes that he has “the largest financial interest in the relief sought by the

Class.”  Sachio Semmoto made an aggregate investment of approximately $500,000 in Clarent; as

a result of the fraud perpetrated by defendants Semmoto is presumed to have lost nearly his entire

investment.  For a calculation of Semmoto’s investment in Clarent, See Harrod Decl., Exhibit 3.

Clarent was traded on the NASDAQ National Market System, an efficient market. 

In this case, where the proposed lead plaintiff has made a substantial investment in the

securities of the defendant corporation, will incur a very large loss relative to other class members,

has stepped forward to seek lead plaintiff status, and satisfies the PSLRA’s prerequisites for

appointment as lead plaintiff, he should be so appointed. 

c. Semmoto Satisfies Fed. R. Civ. P. 23

The PSLRA requires that the proposed lead plaintiff must also “otherwise satisfy the

requirements of Rule 23 of the Federal Rules of Civil Procedure.”  To satisfy Rule 23, plaintiffs

seeking class certification must demonstrate that:  the number of class members is so large that

joinder of all class members is impracticable; common issues of law and fact exist and predominate
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over individual questions; the class representative is typical of class members; the class

representative will fairly and adequately protect the interests of the class; and a class action is

superior to individual actions.  See Fed. R. Civ. P. 23(a) and (b)(3). 

Section 21D (a)(3)(B)(iii) (II) of the Reform Act provides that the presumption in favor of

the most adequate plaintiff may be rebutted only upon proof that this individual or group:

(aa) will not fairly and adequately protect the interest of the class; or

 (bb) is subject to unique defenses that render such plaintiff incapable
of adequately representing the class.

Id.   Consequently, in deciding a motion for appointment of lead plaintiff, inquiry should be limited

to the typicality and adequacy prongs of Rule 23(a).  E.g., Lax v. First Merchants Acceptance Corp.,

Civ. Action No. 97 C 2716, 1997 U.S. Dist. LEXIS 12432, at * 20 (N.D. Ill. Aug. 6, 1997); Fischler

v. AmSouth Bancorporation, 1997 U.S. Dist. LEXIS 2875 at *7-8 (M.D. Fla., Feb. 6, 1997). 

(1) Semmoto Fulfills
The Typicality Requirement

The typicality requirement of Rule 23(a)(3) is satisfied when class members suffer injuries

similar to those of the absent class members, their claims arise from the same course of conduct by

defendants, and the claims are based on the same legal issues.  Blackie v. Barrack, 524 F.2d 891, 

902-03 (9th Cir. 1975).   Sachio Semmoto suffered monetary damages as a result of the materially

false and misleading statements issued by or on behalf of Clarent during the Class Period, in

violation of the federal securities laws.

Semmoto seeks to represent a class of persons who purchased Clarent common stock at

artificially inflated prices during the Class Period and were damaged.  Semmoto satisfies the

typicality requirement because he:  (i) purchased Clarent common stock during the Class Period; (ii)

at prices that were artificially inflated as a result of the materially false and misleading statements

issued by defendants during the Class Period; and (iii) suffered damages thereby.  Thus, typicality

is satisfied because the claims asserted by Sachio Semmoto are based on the same legal theories and

arise “from the same event or practice or course of conduct that gives rise to the claims of other class
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members.”  In re United Energy Corp. Solar Power Modules Tax Shelter Inv. Sec. Litig., 122 F.R.D.

251, 256 (C.D. Cal. 1988).  Accord Blackie v. Barrack, 524 F.2d 902-903.

(2) Sachio Semmoto Will Fairly and 
Adequately Represent the Interests of the Class

Under Rule 23(a)(4), a representative party must fairly and adequately protect the interests

of the class.  This requirement is met if it appears that (1) the named plaintiff has interests in

common with, and not antagonistic to, the class’ interests; and (2) the plaintiff’s attorneys are

qualified, experienced and generally able to conduct the litigation.  The PSLRA directs the Court to

limit its inquiry under the adequacy prong to the existence of any conflicts between the interests of

the proposed representatives and members of the Class, and then allow the lead plaintiff to retain

lead counsel to represent the class, “subject to the approval of the court.”  See §21D(a)(3)(B)(v) of

the Exchange Act. 

Here, the interests of Dr. Semmoto are clearly aligned with the members of the Class, and

there is no evidence of any antagonism between his interests and the Class.  Sachio Semmoto shares

virtually identical questions of law and fact with the members of the Class, and his claims are typical

of the claims of other class members. 

Dr. Semmoto is a  victim of the same fraud as all other class members, and his claims raise

similar questions of law and fact as those of all class members.  To further his own interests,

Semmoto will necessarily have to advance the interests of all class members.  Semmoto has already

demonstrated his commitment to vigorously prosecuting claims on behalf of the class by retaining

counsel experienced in complex class litigation and by executing a certification attesting to his

willingness to serve as class representative.  These facts amply demonstrate that Sachio Semmoto

will adequately represent the interests of the Class.

B. THE COURT SHOULD APPROVE SEMMOTO’S 
CHOICE OF LEAD COUNSEL

The PSLRA vests authority in the lead plaintiff to select and retain counsel, subject to court

approval.  See 15 U.S.C. §78u-4(a)(3)(B)(v).   Consistent with congressional intent, a court should

not disturb the lead plaintiff’s choice of counsel, unless “necessary to protect the interest of the
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plaintiff class.”  See Statement of Managers -- The “Private Securities Litigation Reform Act of

1995,” 141 Cong. Rec. H13691-08, at H13700, H. R. Conf. Rpt. No. 104-369, at 62, 104th Cong.

1st Sess. (Nov. 28, 1995).  The proposed lead plaintiff has selected the law firm of Wolf Popper LLP

as lead counsel to prosecute the action.  Wolf Popper LLP has been highly successful in prosecuting

securities fraud class action litigation, as outlined in the firm’s resume annexed as Exhibit 4 to the

Harrod Decl.  Thus, the Court may be assured that by granting this motion, the members of the class

will receive the highest caliber legal representation available. 

IV. CONCLUSION

For all of the foregoing reasons, Dr. Sachio Semmoto respectfully requests that the Court

appoint him lead plaintiff.  Sachio Semmoto further requests that the Court approve his choice 

of Wolf Popper LLP as lead counsel for the Class.

Dated: November 2, 2001 Respectfully submitted,

WOLF POPPER LLP
MARIAN P. ROSNER
ROBERT C. FINKEL
PATRICIA I. AVERY
JAMES A. HARROD

By:               /s/ Patricia I. Avery                
845 Third Avenue
New York, New York 10022
Telephone: 212/759-4600
212/486-2093 (fax)
Attorneys for Dr. Sachio Semmoto
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing was served upon the following counsel
of record in the seven related actions consolidated by the Stipulation of Consolidation, by United
States mail, first class postage prepaid this 2nd day of November 2001:

Reed R. Kathrein, Esq.
Jeffrey Lawrence, Esq.
Willow Radcliff, Esq.
Milberg Weiss Bershad Hynes & Lerach LLP
100 Pine Street, Suite 2600
San Francisco, CA 94111

William S. Lerach, Esq.
Darren J. Robbins, Esq.
Milberg Weiss Bershad Hynes & Lerach LLP
600 West Broadway, Suite 1800
San Diego, CA 92101

Marc A. Topaz, Esq.
SChiffrin & Barroway, LLP
Three Bala Plaza East, Suite 400
Bala Cynwyd, PA 19004

Paul J. Geller, Esq.
Cauley, Geller, Bowman & Coates, LLP
One Boca Place, Suite 421A
225 Glades Road
Boca Raton, Florida 33431

Mel E. Lifshitz, Esq.
Bernstein Liebhard & Lifshitz, LLP
10 East 40th Street
New York, New York 10016

James C. Maroulis, Esq.
Cooley Godward LLP
Five Palo Alto Square
3000 El Camino Real
Palo Alto, CA 94306

Kevin J. Yourman, Esq.
Jennifer R. Williams, Esq.
Weiss & Yourman
10940 Wilshire Blvd., 24th Floor
Los Angeles, CA 90024

Joseph H. Weiss, Esq.
James E. Tullman, Esq.
Weiss & Yourman
551 Fifth Avenue, Suite 1600
New York, New York 10176

Michael Braun, Esq.
Stull, Stull & Brody
10940 Wilshire Blvd., Suite 2300
Los Angeles, CA 90024

Jules Brody, Esq.
Stull, Stull & Brody
6 East 45th Street
New York, New York 10017

Joseph J. Tabacco Jr., Esq.
Jennifer S. Abrams, Esq.
Berman Devalerio Pease Tabacco 
  Burt & Pucillo
425 California Street, Suite 2025
San Francisco, CA 94104

Jeffrey C. Block, Esq.
Michael G. Lange, Esq.
Berman, Devalerio Pease Tabacco 
  Burt & Pucillo
One Liberty Square 
Boston, NA 02109

C. Oliver Burt III, Esq. 
Michael J. Pucillo
Berman Devalerio Pease Tabacco 
   Burt & Pucillo
Northbridge Center, Suite 1701
515 North Flagler Drive
West Palm Beach, Florida 33401

Laurence J. Rosen. Esq.
The Rosen Law Firm, P.A.
232 Madison Avenue, Suite 906
New York, New York 10016

Francis M. Gregorek, Eq.
Betsy C. Manifold, Esq.
Francis A. Bottino Jr., Esq.
Wolf Haldenstein Adler Freeman and Herz
LLP
Symphony Towers
750 B. Street, Suite 2770
San Diego, CA 92101
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Fred T. Isquith, Esq.
Gregory M. Nespole, Esq.
Gustavo Bruckner, Esq.
Wolf Haldenstein Adler 
     Freeman and Herz LLP
270 Madison Avenue
New York, New York 10016

Solomon B. Cera, Esq.
Gwendolyn R. Giblin, Esq.
Joseph M. Baron, Esq.
Gold Bennett Cera & Sidener LLP
595 Market Street, Suite 2300
San Francisco, CA 94105-2835

Kurt Olsen, Esq.
The Olsen Law Firm
2121 K Street N.W., Suite 800
Washington, DC 20037

Todd S. Collins, Esq.
Jacob A. Goldberg, Esq.
Berger & Montague, P.C.
1622 Locust Street
Philadelphia, PA 19103

               /s/ James A. Harrod        
                        James A. Harrod


